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Newton vs. Mayo, 


1 On the facts in the record, the possession on which the prescriptive 
title rests had its commencement under circumstances consistent 
with good faith in the possessor. 

2. Though the charge of the court may have been inaccurate, its cor- 
rection is not needful to a proper result of thecase. The verdict is 
what it should have been. 


Prescription. Charge of Court. New trial. Before 
Judge Crisp. Dougherty Superior Court. April Term, 
1878. , 


On April 20th, 1869, John H. Newton brought ejectment 
against James O. Boyd for lot 212 in the first district of 
originally Early but now Dougherty county. The defend- 
ant was served on the 27th of April thereafter, but subse- 
quently died, and Amos Mayo, the then tenant in possession, 
was served on September 21st, 1872. He was madea party 
defendant and the case proceeded to trial. — 

2 
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The plaintiff showed a clear chain of title from the state 
to himself. 

The defendant introduced a bond for titles from W. W. 
Cheever to James W. Boyd, covering lots 179, 180 and 212, 
dated November 10th, 1858. Bond from L. A. Jordan to 
James W. Boyd, covering same lots, dated January 26th, 
1860. Deed from Jordan to James W. Boyd, covering 
same property, dated March 26th, 1861. 

James 8. Miller testified as follows: Has known lot in 
controversy since 1852; first improvements were placed 
thereon in 1861 by Reuben Boyd ; James W. Boyd bought - 
from Cheever in fall of 1858, commenced clearing in 1861, 
and the Boyds have been in continuous possession ever 
since. James O. Boyd placed Amos Mayo in possession as 
his tenant ; Mayo went to Florida in 1875 ; does not know 
who is in possession now. Reuben Boyd was the overseer 
of James W. Boyd. 

James O. Boyd testified by deposition as follows: His 
father, James W. Boyd, purchased the three lots for $2,500.00 
each, from W. W. Cheever. He first got a bond for title 
from him, and then a similar instrument from L. A. Jordan, 
who subsequently made a deed to him. The notes for the 
purchase money were paid at maturity. 

These notes, as shown by the bond for title, matured Feb- 
ruary, 1859; January, 1860, and January, 1861—$2,500.00 
each. 

The defendant introduced an agreement between L. A. 
Jordan and James W. Boyd, of date January 26th, 1860, in 
wiich it is stated that Cheever sold the lots to Boyd and took, 
his notes for the purchase money, giving him a bond for 
title; that Cheever had sold the notes to Jordan, and to 
secure their payment, had conveyed to him the title to the 
lot. Jordan, in this instrument, acknowledged payment to 
him of the first note and that the second note was about to 
be paid, and hence he agreed, upon payment of the notes, 
to convey to Boyd in accordance with Cheever’s bond. 

Also a letter from Cheever to Boyd, dated June 9th, 
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1859, in which he speaks of having sold Boyd’s note to Jor- 
dan, not stating when, and makes known the fact that he 
only has John H. Newton’s bond for title, and has not paid 
all the purchase money. 

Also a letter from Slaughter & Ely, attorneys, to Boyd, 
of date October 26th, 1859, stating that they would advise 
the latter to pay no more money on the notes, as Mr. Brown 
had given him notice that he holds notes for the purchase 
money which are still unpaid. That if Cheever still holds 
his (Boyd’s) notes for the purchase money, and would con- 
sent to the arrangement, it would suit him as well to pay 
Brown as to pay Cheever, etc., ete. 

Richard Hobbs testified that he received from John H. 
Newton, in 1859, two notes made by W. W. Cheever, both 
dated March 25th, 1856, the first due January Ist, 1858, for 
$400.00, the second due January Ist, 1859, for $300.00 ; 
that the notes recited that they were given for the lot in 
controversy ; that he knew the lot well; the clearing on it 
appeared as of recent date. 

The jury found for the defendant. The plaintift moved 
for a new trial because the verdict was contrary to the law 
and the evidence, and because the court erred in the follow- 
ing charge: “That if Boyd bought three lots of land, tak- 
ing one bond for title to them, and took possession of any 
one of these, by clearing, cultivating and controlling either 
one of them, that possession extended to the whole of the 
three lots. And if Boyd, and those claiming under him, so 
held the lot in dispute under such bond for title, and entered 
into possession of said land, and held the same‘seven years, 
openly and notoriously and under a claiin of right, said bond 
would be sufficient written evidence of title upon which to 
sustain a prescriptive title, if the other elements of pre- 
scription, as I have given you them in charge, are satisfac- 
torily proven.” 

The motion was overruled and the defendant excepted. 


D. H. Porz; Ricnarp Hosss; R. K. Huves, for plaintiff 
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in error, cited 14 Ga., 156; 25 7b., 643; 29 7b. 17; 48 
Ib., 293; 47 Tb., 302; 55 7b., 445; 58 7bd., 511. 


L. P. D. Warren ; C. B. Wooren, for defendant in error, 
cited 44 Ga., 214; 53 Tb., 655; 57 Td., 204. 


B.iEckLEY, Justice. 


1. It appears from the record, reading the transcript in 
full, that the Boyds are so related to the possession as that 
the original possession of James W. Boyd, has come down 
regularly to Mayo, the defendant in this suit, who went in 
as tenant under James O. Boyd. The point made by coun- 
sel touching the good faith of the possession at its com- 
mencement, is directed at James W. Boyd’s possession 
exclusively. How, then, did it commence? Cheever sold 
three lots, one of which is the premises in dispute, to James 
W. Boyd, in 1858, for $2,500.00 each, making $7,500.00. 
Boyd took Cheever’s bond for titles, and gave him three 
notes, each for $2,500.00, one due in February, 1859, one in 
January, 1860, and one in January, 1861. Cheever sold 
these notes to Jordan, at what precise time does not appear, 
but most probably previous to February, 1859 ; for James O. 
Boyd testifies the notes were all paid at maturity, and the 
evidence indicates that all of them were paid to Jordan. 
No deed from Cheever to Jordan is produced, but there is 
a statement in one of the writings that such a deed was 
made ; and that is in harmony with the course of events 
afterwards. In January, 1860, Jordan made a bond for 
title to James W. Boyd, with an agreement reciting that 
Jordan had purchased the notes from Boyd, that the first 
note had been paid to Jordan, and that the second was about 
to be paid, ete. The stipulation was that Jordan was to 
convey when all the notes were paid. On the 26th of 
March, 1861, Jordan did convey all three of the lots to 
James W. Boyd, by deed, with the usual warranty of title. 
The deed acknowledged the payment of the purchase 
money in full. During this latter year, whether before or 
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after the deed was made does not appear, Boyd’s actual pos- 
session of the particular lot now in controversy commenced, 
and no suspicion attaches to it, or ever did attach to it, so 
far as appears, but what may arise out of the following 
additional facts: The true paper title was in John H. New- 
ton, under whom Cheever held by bond for title only, with 
the purchase money not fully paid. If this had been known 
to Boyd in due time, it might, and perhaps would have pre- 
vented his subsequent possession from being bona fide as 
against Newton ; and the question is, whether he acquired 
notice early enough to effect his conscience and make his sub- 
sequent actual possession fraudulent. There is no suggestion 
that he had any notice whatever of any want of full legal 
title in Cheever, at the time of the purchase, nor until he 
had paid off the first note, if it be true that he paid it at 
maturity. The letter to him from Cheever, which is relied 
upon to affect him with notice, is dated June 9th, 1859; 
and the letter from Slaughter & Ely (who seem to have 
been his own legal advisers) is of still later date. But even 
if the first note was not paid off, it is certain, from this same 
letter of Cheever, that it, or one of the other notes, or all 
three-of them, had previously been transferred to Jor 
dan, and as they were notes, and were negotiated at some 
time, they should be presumed to have been negotiable upon 
their face, the contrary not appearing ; and, moreover, there 
being no evidence tending to show that Jordan acquired 
them after due, the presumption holds that it was before 
they became due, a presumption which the evidence, as far 
as it goes, agrees with and strengthens. There is no evi- 
dence that Cheever indorsed them, or that Jordan had any 
notice of Cheever’s want of full title to the land. Thus, 
when Boyd became affected with notice that he had pur- 
chased from a person whose title was incomplete, he had 
paid one of the notes, which covered as much of the aggre- 
gate purchase money as either of the lots sold for; or if he 
had not then paid anything, one of the notes or all three, 
had been transferred to a bona fide holder for value, to whom 
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all of them were afterwards paid. We think he was not 
obliged to abstain from taking possession of the land, if he 
had either paid for it, or become bound to pay to an inno 
cent transferee, before notice reached him. Even less than 
this might perhaps serve. 55 Ga., 497 (5). It seems to us 
that after having innocently bought the land, and been 
brought into a position where he was obliged to pay for 
it, he might, after paying for it, hold it adversely under 
either a deed or a bond for title. This would not defeat 
the better title until seven years had elapsed without suit, 
and in the meantime, there would be a ehance for all par- 
ties to get justice by the first purchaser (Cheever) paying 
up the balance due to the first vendor (Newton). The 
adverse possession might thus result in no injury to any 


one. 

2. The charge of the court is open to question, but concede 
it to be erroneous, or not to apply strictly to the facts in 
evidence, the verdict was correct, and a new trial is not 
needed. When there is already a proper verdict, it may be 


assumed that another trial should and would result in 

another proper verdict—that is, in a second just like the 

first. One of the right sort is enough. The possession was 

adverse, under color of title and claim of right, and was 

continuous for more than seven years before suit was 

brought. The interval was from 1861 to April, 1869. 
Judgment affirmed. 


Wixson vs. MoMittan. 
(Warner, Chief Justice, was providentially prevented from presiding in this case ] 


1. A father, though insolvent, may consent to his minor child’s rece1v- 
ing the proceeds of its own labor A dona fide hiring of the child 
by the father to aid in making a crop, is one mode of giving such 
consent. The good faith of the transaction is a question for the 
tribunal trying this fact. A reasonable part of the prospective crop, 
in a fair and honest contract, may be promised the child, at the time 
of the hiring, as compensation, and such part will not be liable to 
the father’s debts. 

. The evidence was not such as to force a finding of fraud. 
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Parent and child. Contracts. Levy and sale. New trial. 
Before Judge Rice. Gwinnett Superior Court. March 
_ Term, 1878. 


An execution from the justice court of the 407th district, ’ 
G. M., in favor of Wilson & Hamilton, proceeding for the 
use of William H. Wilson, against George McMillan, was 
levied upon one bale ofecotton as the property of the defend- 
ant. A claim thereto was interposed by Louisa McMillan, 
a minor daughter of the defendant. Upon the issue thus 
formed, there was evidence to show that claimant worked 
for the defendant during the year 1876, the year the cotton 
in controversy was made, under an agreement that she was 
to have all the cotton made, five acres being afterwards 
planted ; that by reason of this contract she obtained credit 
with a certain merchant; that defendant recognized this 
agreement by having purchases from the merchant for him- 
self and family charged to her; that two bales of cotton 
were made on the five acres, one of which had been dis- 
posed of by the defendant; that defendant was insolvent ; 
that other crops were made on the place besides the cotton. 

The justice rendered judgment for the claimant; where- 
upon the plaintiff applied for the writ of certiorari, attack- 
ing the aforesaid judgment upon the following grounds: 

1. Because the evidence showed that the arrangement 
between defendant and his daughter was a fraud upon his 
creditors. 

2. Because, whilst a parent may consent to a minor’s re- 
ceiving the proceeds of her own labor, still, if such consent 
be made to defraud creditors, it is void as against them. 

3. Because the evidence showed that defendant, under 
such arrangement and with claimant’s consent, had used the 
cotton and the credit extended to claimant, wholly for his 
own benefit. 

4. Because the judgment is contrary to law and evidence. 

The writ of certiorari issued, but on the hearing in the 
superior court the judgment of the justice was sustained. 
To this plaintiff excepted. 
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Win & Smumons, for plaintiff in error, cited Code, §§1793, 
1952. 


N. L. Hurcuins, for defendant, cited the same sections of * 
‘the Code and 1 Par. on Con., 310. 


Buiecktey, Justice. 


The record discloses that the dau&hter was a minor, but 
does not give her exact age. It shows that the father and 
daughter made a contract in the commencement of the year 
1876, by which it was agreed that she was to receive for her 
labor in the crop of that year all the cotton that might be 
produced ; that she worked on the father’s farm with him 
and helped to cultivate it; that the area planted in corn 
was thirteen or fourteen acres, and that planted in cotton 
was five acres; that two bales of cotton were produced ; 
that one of these was sold by him, the proceeds of which he 
kept, and the other was levied upon by virtue of a judg- 
ment against him, rendered in the previous year, that is, 
the year 1875; that on the faith of her contract with 
her father, she opened an account with a merchant, and 
from time to time, between January and October, purchased 
supplies and merchandise, some for herself and some for 
the family, expecting and promising to make payment out 
of the cotton or its proceeds; that if the cotton should be 
sold away from her this debt would be left unpaid and 
unprovided for; that the contract between her and her 
father was brought about by a threat on her part to leave 
him, as the other children had done; and that to the bale 
of cotton levied upon as above mentioned she interposed her 
claim, which claim was decided by the presiding justice of 
the peace in her favor. 

1. In section 1792, the Code declares, “until majority, the 
child remains under the control of the father, who is en- 
titled to his services and the proceeds of his labor.” The 
same section provides that this parental power is lost, “by 
his consent to the child’s receiving the proceeds of his own 
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labor, which consent shall be revocable at any time.” Other 
modes of losing it are enumerated, but they are irrelevant. 
In his excellent work on Master and Servant, §25, Mr. Wood 
says, “It seems that emancipation may be implied even 
when the minor resides at home and works for his father, 
from a promise on the part of the father to pay him for his 
services during his minority, so that the minor may maintain 
an action against the father even forsuch services.” 44 N. 
H., 293 ; 12 Mass., 377; 5 Eng., 211. No doubt the agree- 
ment would have to be clearly established. 64 Pa. St., 480. 
As to the rights of the father’s creditors, they would seem 
to be no more absolute over the prospective labor of the 
child than over that of the father himself. Certainly a 
debtor may work gratuitously for whom he pleases, and his 
creditor cannot oblige him to exact wages. Whilea debtor 
cannot give away his property to the prejudice of his credi- 
tors, he may give away his labor. So, too, may he give 
away his minor child’s labor, either to the child itself or to 
another. A father is not bound to claim the earnings of his 
child, and appropriate them to his creditors. 3 Casey, 220. 
Of course he cannot take the earnings in fact, and cover 
them up against the claim of his creditors by a mere color- 
able arrangement with the child. But it is not apparent 
why a bona fide hiring of the child by him before the labor 
is performed, is not as valid a mode of waiving parental 
right as any other. The good faith of the transaction is 
open to scrutiny, and is for decision by the tribunal trying 
the fact. A reasonable part of the prospective crop, in a 
fair and honest contract, nay be promised the child at the 
time of the hiring, as compensation; and such part, when 
it comes into existence, will be the property of the child, 
and not liable to seizure to satisfy the father’s debts. In 
the present case, the judgment was older than the contract 
of hiring, but as the hiring took place before the crop was 
planted, and therefore before the judgment lien could attach, 
and as there is no certainty that, but for the contract and 
the labor done in pursuance of it, the cotton levied upon 
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would ever have been produced, we think the date of the 
judgment makes no difference. When a laborer hired to 
plant and cultivate a crop is to receive a definite part of the 
crop as wages, as all the cotton, or all the corn, the hirer 
never has any real, substantial ownership of such part as 
against the laborer, provided the contract of labor is fully 
and faithfully performed. Grant that the father could have 
defeated the daughter’s right by revoking his consent as 
given in the contract of hiring, still, he did not in point of 
fact revoke his consent as to the one bale levied upon, if he 
did as to the other. His creditor could not revoke for him, 
and without revocation the daughter’s would be and remain 
the superior right. 

2. Fraud, indeed, would break up the daughter’s title, 
but the magistrate, we may assume, found no fraud; and 
the evidence is not such as to force him to find fraud. 

Judgment affirmed. 


Gunn vs. WapEs. 


A decree foreclosing a mortgage is conclusive upon the defendant in 
the bill, and upon any purchaser from him who purchased after the 
decree was rendered. Hence, in a contest with either, by a pur- 
chaser at a judicial sale under the decree, the complainant’s title to 
the mortgage is not an open question, whether the decree was had 
in a state court or in a circuit court of the United States. Title to 
the mortgage was essential to the decree rendered, and was necessa- 
rily adjudicated as a part of the case then before the court. If the 
title was pretended or colorable, and therefore fraudulent, the fraud 
was no less open to discovery before, than since the decree was ren- 
dered. All the privies of the mortgagor were represented by and 
in him, and his failure to defend is their failure. 


Judgments. Decree. United States Courts. Mortgage. 
Privies. Before Judge Wrieur. Early Superior Court. 
April Term, 1877. 


On April 23d, 1872, a decree of foreclosure of mortgage 
was had in the case of Currier vs. Taylor, pending in the 
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fifth circuit court of the United States for the southern 
district of Georgia. Execution issued, was levied upon 
the mortgaged property, and a sale by the marshal had, on 
October 7th, 1873, at which Gunn became the purchaser 
for $200.00. J. M. and R. W. Wade were disposeessed and 
Gunn placed in possession. The Wades brought ejectment 
against Gunn. Their title came from the mortgagor and 
arose subsequent to the decree of foreclosure. There was 
some evidence to show that the mortgage, and the note to 
secure which it was given, were the property of Gunn at 
and before the foreclosure; that the transfer to Currier, 
who was a citizen of New York, was colorable merely, to 
give jurisdiction to United States court; that Gunn was 
and always had been a citizen of Georgia. To this testi- 
mony objection was taken, but it was nevertheless admitted. 

The jury found for plaintiffs. The defendant moved for 
a new trial, among other grounds, because of the admission 
of the above stated evidence, and because the court erred 
in charging the jury, that if the evidence disclosed that the 
note and mortgage were not the property of Currier, a cit- 
izen of New York, but were the property of Gunn, a citi- 
zen of Georgia, at the time of the proceedings had upon 
the foreclosure of the mortgage, then, so far as plaintiffs 
are concerned, the decree and execution thereon wou:d be 
nullities. 

The motion was overruled and the defendant excepted. 


A. Hoop; Joun T. Crarxs, for plaintiff in error. De- 
cree of foreclosure conclusive of ownership of mortgage. 
10 Wheat., 192; 8 How., 586; 2 Zé., 319, 3 Pet., 193; 32 
Ala., 68; 3 Hawks, 25; 1 Sumn., 578; 14 Ga., 578; 1 
Pet., 476; 11 /b., 80, 351; 6 How., 1; 177b.,47; 7 Jb, 
172, 198. Privies bound. 18 Ga., 476; 22 7b., 348; 25 7b., 
316, 383; 45 /b., 493; 46 Jd., 183; 54 b., 462; 7 How., 
17; 56 Ga., 594; 59 7d, 78; 45 7b., 80. 


Joun C. Ruruerrorp, for defendants. 
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B.EckLey, Justice. 


A decree foreclosing a mortgaye upon land was rendered 
in the circuit court of the United States. The land was 
sold under the decree, and purchased by one of the parties 
to the present suit. After the decree was rendered the 
mortgagor conveyed the land to the other party to the 
present suit. The title derived through a judicial sale 
under the decree, and the title derived through a private 
sale by the mortgagor are thus brought into direct collision, 
and the question is, which must give way ? 

The whole attack is upon the decree of foreclosure. The 
effort is to overthrow that as fraudulent and void, or as 
rendered without jurisdiction. The precise point made is, 
that the mortgage did not in fact belong to the complainant 
in the federal court, who was a citizen of New York, but 
to Gunn, who was a citizen of Georgia, of which state the 
mortgagor and defendant in the bill was also a citizen. 
Now, this precise question of title to the mortgage was 
adjudicated by the federal court as a necessary part of the 
the decree of foreclosure. There was a judicial determina- 
tion that the mortgagor was the debtor of the complainant, 
and that the debt was secured by the mortgage, and that 
the condition of the mortgage had been broken. There is 
no suggestion that the mortgagor was not duly served with 
subpcena in the foreclosure proceeding. He was before the 
court with full opportunity to question the jurisdiction, or 
make any other defense that he thought proper to present. 
The decree went against him; and by him all who hold, or 
may hold, under him thereafter were represented. In him 
they fell. He, their head, was condemned, and they in him 
were condemned also. He was the Adam of their race. 
They are lost. 

Judgment reversed. 
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Criark, Rossrr & Company vs. Branp & Hammons. 


1. By the Code, section 2794, a contract of fire insurance, with its terms 
and stipulations, must be in writing. No stipulation is more mate- 
rial than the period of time for which the insurance is effected. 
The following writing (not signed, and no premium being actually 
paid) is not sufficient, though made by warehousemen for the pur- 
pose of binding themselves as insurers, and contained in their books 
immediately after an account therein of cotton marked [ W], to the 
amount of two hundred bales or more, and said account showing on 
its face that the cotton was stored for and on account of Brand & 
Hammons: ‘‘Two hundred B | C., [W] insured to-day, p. v. o. Mr. 
H., @ 15c. from date.” 

2. Discretion not abused in refusing a new trial. 


Contracts. Insurance. Newtrial. Before Judge Hatt. 
Newton Superior Court. September Term, 1877. 


Brand & Hammons brought trover against Clark, Rosser 
& Company for sixteen bales of cotton. The defendants 
were warehousemen with whom cotton had been stored by 
plaintiffs. The sole issue upon the trial was as to the pro- 
priety of certain charges made. by defendants for insurance 
on the cotton. It was admitted that the plaintiffs had author- 
ized the insurance of two hundred bales for one month, but 
defendants contended that no limit was fixed as to time. 
Plaintiffs also contended that they authorized the insurance 
to be taken out in some solvent company doing business 
in this state, and did not contemplate any assumption of the 
risk by the defendants. Upon these two points the testimony 
was distressingly conflicting. The only evidence of any 
insurance by defendants was the entry set forth in the first 
head-note. This contract, at fifteen cents per bale per month 
on two hundred bales, continued, as contended by defend- 
ants, for seven months, making plaintiffs liable to them for 
$210.00. 

The court charged the jury as follows: “A contract of 
insurance must be in writing in order to be binding. If de-_ 
fendants claim to have insured the cotton, they must show 
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a contract of insurance in writing. If the book of defend- 
ants has on it the numbers and weights of the bales and the 
figures or marks, and there is connected with these entries 
an entry by either of the defendants on this book stating 
that a portion of the cotton is insured and the terms of the 
insurance, and you believe from the evidence that the entry 
was intended to denote that defendants insured the cotton, 
then the two entries taken together would make a contract 
of insurance in writing. Defendants could not charge plain- 
tiffs with the cost of insurance unless plaintiffs authorized 
the insurance, or after the insurance was made, ratified the act 
of defendants in making the insurance. If plaintiffs author- 
ized the defendants to insure their cotton—to take the risk 
themselves—the plaintiffs cannot recover unless the pre- 
miu of insurance has been paid. But if the plaintiffs directed 
the defendants to insure their cotton in some solvent insu- 
rance company, and not to take the risk themselves, then, 
before the defendants can charge the plaintiffs with any 
amount for insurance, they must show that they insured the 
cotton as instructed.” 

The jury found for the plaintiffs, making no allowance 
for the charges for insurance. The detendants moved for 
a new trial because the verdict was contrary to law, evidence 
and the charge of the court. 

The motion was overruled, and they excepted. 


Crark & Paoz, for plaintiffs in error. 
Joun A. Wimpy, for defendants. 
Bieck.ey, Justice. 


1. The warehousemen’s position is this: We made a 
contract of insurance with you, and for the risk we assumed, 
you owe usa certain sum as premium. The position of the 
owners of the cotton is that there was no valid contract of 
insurance, and therefore that no debt for premium was 
created. The writing said to embody a contract reads as 
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follows: “Two hundred B | C., [W] insured to-day, p. v. o., 
Mr. H., @ 15 cents from date.” Taking this alone, or in con- 
nection with the account of cotton in the books containing 
the instrument, we do not think it amounts to a contract of 
insnrance. Without scrutinizing it for other defects, it is 
fatally deficient in not specifying the period of time during 
which the insurance was to run. No element of a valid 
contract could be more material than this, and it so happens 
that it is upon this very element tha the parties are mainly 
at issue. No better illustration than the present case could 
occur of the necessity of fixing by the writing itself the 
length of time embraced in the contract. The language of 
section 2794 of the Code is as follows: “The contract of 
fire insurance is one whereby an individual or company, in 
consideration of a premium paid, agrees to indemnify the 
assured against loss by fire to the property described in the 
policy, according to the terms and stipulations thereof. 
Such contract, to be binding, must be in writing ; but de- 
livery is not necessary if. in other respects, the contract is 
consummated.” It is plain that the terms and stipulations 
are to be in writing, for they are to be “thereof,” that is, 
of the policy. A contract which expresses no time for the 
risk to continue is too vague and uncertain to be treated as 
complete. Such a contract is not “consummated.” 

2. Looking to the whole case and the evidence in support 
of it, there was no abuse of discretion in refusing a new trial. 

Judgment affirmed. 


Lewin & Company vs. TourBer & Company. 


. Composition under the late bankruptcy system of the United States 
did not satisfy any debt that was not discharged by a regular dis- 
charge granted in the ordinary course of bankruptcy proceedings. 
Thus, a debt contracted by fraud was not satisfied by such composi- 
tion; and the creditor, after he had accepted his pro rata of the 
composition fund, could recover the balance of his claim by action. 

. But to maintain the action, the element of fraud would have to be 
made out with the certainty ordinarily requisite in civil cases. To 
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raise by evidence a mere suspicion that, in procuring the credit, the 
debtor misrepresented his solvency, would not cast upon him the 
onus of explaining his representations or vindicating their truth, 
Fraud must be proved, and suspicion falls short of belief. It isa 
tendency or inclination to believe, not belief. 


Bankrupt. Composition. Fraud. Evidence. Before 
Judge Hittyer. Fulton Superior Court. April Term, 
1878. 


Thurber & Company brought complaint against Lewin, 
doing business under the name of Lewin & Company, for 
balance, on account, of $846.90. The defendant pleaded the 
general issue and discharge by composition in bankruptcy. 

The only evidence of fraud in the purchase of the goods, 
the basis of the account sued on, was that of George W. 
Venable, the credit clerk of plaintiffs. He testified, in 
substance, as follows: 

In the summer of 1875 witness made a sale of goods to 
defendant, amounting to about $2,500.00, for which he paid 
cash. Continued to make other sales to him during that 
year, amounting to $9,721.22. Did not sell goods to him 
during the entire year of 1876, because he did not pay his 
bills when they became due. On May 10, 1876, sent a bill 
on him to an attorney for collection. The amount due was 
paid, and I declined to extend any further credit. On 
September 9, 1876, defendant called at plaintiff's store, saw — 
witness at his desk, and inquired of him why he (defen- 
dant) could not buy goods from plaintiffs on credit? Wit- 
ness replied that he could if he (witness) was satisfied that 
he was responsible and able to pay for what he might pur- 
chase. He thereupon stated to witness that he was worth 
fully $10,000.00 over and above all of his debts and liabili- 
ties; that his stock then in his store was worth $10,000.00, 
and consisted of goods in merchantable order, which would 
easily sell for that amount; that he had due him in good 
accounts from $10,000.00 to $15,000.00, and that his whole 
indebtedness did not amount to $1,500.00. This statement 
witness entered in a book kept for that purpose, and be- 
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lieving it to be true, told him that he could have a contin- 
uing credit to the extent of $1,000.00 at a time. On the 
faith of these representations witness sold to him the goods 
now sued for. 

The following facts were not disputed: Defendant filed 
his petition in bankruptcy on February 24, 1877; meeting 
of creditors for purpose of composition, was held on March 
12th, 1877; a composition was had, the proceedings anterior 
and posterior thereto all being regular, the plaintiffs being 
notified, ete.; plaintiffs did not vote for the composition, 
nor did they participate in any way in the meeting of cred- 
itors held in connection therewith. 

Subsequently plaintiffs’ proportion under the composition 
was paid to them, and the following receipt given : 


“ATLANTA, GaA., May 11, 1877. 
“Inve A. M. Lewin & Co. 

Received of A. M. Lewin & Co., at the hands of Samuel Weil, 
$282.30, this being twenty-five per cent. of the amount of our claim 
against him, and being the amount of the composition carried through 
by the creditors of said Lewin & Co., under the 43d section of the 
bankrupt act of the 12th of March, 1877, in office of register Black, in 
the United States district court for the northern district of Georgia, we 
not having favored or voted for said composition, and we insisting 
that our claim is of such a character that said Lewin is not released 
therefrom by said composition, and the said Lewin insisting that this 
is a full settlement of our demand against him, by virtue of said com- 
position. (Signed) H. K. Taurser & Co., 

By D. F. & W. R. Hammonp, Attorneys.” © 


The jury found for the plaintiffs. The defendant moved 
for a new trial upon the following grounds: 

1. Because the court erred in admitting the testimony of 
Venable as to the statements made to him by the defendant 
before the goods were bought, as to his solvency, ete., such 
evidence, under the pleadings and the agreed facts, being 
irrelevant. 

2. Because the court erred in holding that a debt created 
by the frand or embezzlement of the bankrupt, was not 
satistied by a composition in bankruptcy. 

3. Because the court erred in charging that if the jury 

3 
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believed, from the evidence, that possession of the goods 
was procured from plaintiffs by the fraud of Lewin, the 
title to the goods would remain in plaintiffs; that a dis- 
charge by composition in bankruptcy would not bar the 
action. 

4, Because the court erred in charging as follows: “If 
the jury believed, under the evidence and the pleadings, 
that suspicion was cast upon the truth of defendant’s state- 
ment as to his solvency, they would have a right to infer 
that it was untrue, unless the defendant relieved it from 
that suspicion by evidence explanatory thereof,” although 
the court added that nothing could be inferred against the 
defendant from the fact that he did not himself go on the 
stand as a witness to explain it. 

5. Because the verdict is without evidence to support it. 

The motion was overruled, and defendant excepted. 


Samugr, Weir; McCay & Trirpr, for plaintiff in error, 
cited, on discharge by composition, 11 N. B. Reg., 164; 16 
Io., 205; 12B. R., 201; 17 7b. 116; 18 7b. 74; 5 Re- 
porter, 489; 6 76., 491; Cent. L. J., July 5, 1; 3 Southern 
Law Rev., N.S., 524. Use of word “suspicion” in charge 
was error. 2 Bouv. L. D., 567; 1 Grlf Ev., $§1, 13. 


D. F. & W. R. Hammonn, for defendants, cited, on effect 
of composition, Rev. Stats. U. S., $5117; 12 B. R., 201; 
17 Zb., 468; 2 Woods, 173; 122 Mass., 498; 5 Reporter, 
15; 6 Zb., 204. Effect of false representations, Code, $4587. 


Bieck.ey, Justice. 


1. Only two of the grounds of the motion for a new trial] 
were insisted upon in the argument—the third and the 
fourth. On the effect of composition upon a debt con- 
tracted by fraud, courts, as the citations by counsel in this 
case will show, have entertained conflicting views, and 
made conflicting decisions. We find our own minds agree- 
ing with those rulings which treat composition and ordinary 
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discharge as equally sparing this class of debts. As com- 
position, no less than ordinary discharge, could take place, 
under the late bankruptcy system, without the assent and 
contrary to the will of the defrauded creditor, the reason 
for leaving the debt unextinguished was as forcible in the 
one case as in the other. In this particular instance, the 
other creditors were able to out-vote Thurber & Co., the 
defendants in error, and thus the composition was effected 
in spite of their opposition. We think, that though Thur- 
ber & Co. accepted their pro rata under the composi- 
tion, the balance of their debt, if it was in fact contracted 
by the fraud of the debtor, remained open, and the compo- 
sition would be no bar to a recovery. 

2. But the court was in error in charging the jury that 
if they believed that suspicion was cast by the evidence on 
the truth of Lewin’s representations as to his solvency, the 
jury would have a right to infer they were untrue, 
unless he relieved them from that suspicion by explanatory 
evidence. The burden of proving fraud was upon the 
creditors, and they could not discharge that burden by 
merely raising a suspicion. They had to generate belief, 
and suspicion falls short of belief—it is but a tendency or 
inclination to believe. 

Judgment reversed. 


MERRELL vs. PEMBERTON. 


Generally, a state court cannot restrain the infringement or the use of 
letters patent granted by the United States. Though as a means of 
enforcing covenant or express contract between the parties, the 
jurisdiction to restrain is not deficient, the facts in the present case do 
not entitle the plaintiff in error, unconditionally, to an injunction, nor 
the defendant in error, either to an injunction or a receiver. Only 
in a very extraordinary case, if at all, should the chancellor, before 
final deeree, engage his court, through a receiver, in the manufacture 
and sale of patent or proprietary medicines, and require the parties 
to disclose to the receiver secret information necessary for beginning 
and carrying on the business. 

The refusal to dispense with the condition on which injunction was 
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ordered in behalf of the plaintiff in error, is affirmed; the order 
appointing a receiver, defining his duties and powers, and declaring 
both parties enjoined, is reversed. 


Jurisdiction. Patents. Injunction and receiver. Before 
Judge Hittyer. At Chambers. Fulton County. July 
20th, 1878. 


Merrell filed his bill against Pemberton, making, in brief, 
this case : 

In the years 1870, 1871 and 1872, Pemberton obtained 
letters patent for the Globe Flower Cough Syrup, the Extract 
of Stillingia, and trade-marks covering these medical com- 
pounds. In November, 1875, he conveyed to Merrell & 
Cowden all right, title and interest in him vested by said 
letters patent, and agreed to deliver to them all stock, 
fixtures, material, ete., used in the manufacture and sale of 
said medicines. He also contracted not to manufacture 
either of said compounds thereafter, or any preparation 
similar to the same. In consideration of this transfer 
and contract, Merrell & Cowden paid to him $4,000.00 in 
cash, and gave to him their two notes, each for $1,000.00, pay- 
able respectively one and two years thereafter. \ In January, 
1877, Cowden conveyed to complainant all his right, ete., in 
the patents, and the latter is now the sole owner thereof. 

In violation of the rights of complainant, and in disre- 
gard of his solemn written contract, defendant declared in 
July, 1877, his intention to begin, in the following October, 
to manufacture and sell, on his own account and for his own 
benefit, the said compounds, and to use the trade-marks, 

Prayer that defendant be required to discover to what 
extent he has infringed upon said patents, what preparation 
he has made for that purpose, to bring into court all appara- 
tus and material used and intended to be used, ete., to be 
destroyed, and that he be enjoined from infringing, ete. 

The answer admitted the sale and transfer of the patent- 
rights and trade-marks, but set up that prior to the time of 
such sale ‘Merrell & Cowden, both non-residents of this 
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state, had agreed to give defendant $10,000.00 for the Globe 
Flower Cough Syrup alone, but after learning the secret of 
its manufacture they declined to comply with their contract ; 
that, being pressed for money, he made the sale and con- 
veyance above set forth, but they in this trade intended to 
defraud him as evidenced by the fact that they have failed 
to meet the first of the notes for the purchase money which 
matured November 10th, 1876; that he did notify com- 
plainant of his intention to commence the manufacture of 
said medicines, but this threat. was more to induce com- 
plainant to pay the balance due him than to evince any 
purpose to manufacture, though he insists upon his right 
to manufacture a sufficient quantity to pay himself the 
amount due him. 

Prayer for decree against complainant for $2,060.00 as 
balance due on executed contract, and for $4,000.00 on first 
contract ; that complainant be enjoined from making and 
selling said medicines until said sums be paid ; that a receiver 
be appointed to take said patents, manufacture said medi- 
cines, and hold the proceeds subject to the order of the court. 

Complainant amended his bill and filed an answer to 
cross-bill, setting up misrepresentations by defendant as to 
value and sales of the medicines by which he was defrauded 
in both of the contracts alluded to, and alleging failure on 
the part of defendant to comply with his agreement to 
deliver up stock and material on hand at the time of the 
November, 1875, contract. 

To this defendant again replied, denying fraud and assert- 
ing the utmost good faith. — 

After argument the following order was passed : 

“Ordered by the court, that the injunction prayed for by 
complainant be granted upon complainant’s giving bond and 
security to indemnify defendant in full of principal, inter- 
est, and costs of any decree that may be rendered for de- 
fendant against complainant on the final trial of said cause, 
on the notes named in the bill and answer and cross-bill. 
The sureties on said bond to justify and be approved by 
the clerk of this court. 





32 SUPREME COURT OF GEORGIA. 


Merrell vs. Pemberton. 


“Ordered further, that complainant file said bond within 
thirty days from this date, or, in default thereof, that the 
prayer of the defendant in his cross-bill for a receiver 
and injunction, be granted; the said receiver to be named 
and his duties defined in a supplemental order to be made 
by the court.” 

The complainant subsequently applied to have this order 
modified so far as it required bond and security from him, 
and provided for the appointment of a receiver in case of 
his failure to file bond, presenting his affidavit setting up 
the following facts : 

He would willingly comply with said order by giving the 
bond required but he is unable to do so. All of his prop- 
erty is invested in patent-rights for medical compounds. 
These rights have no market value, and consequently give 
to him no commercial standing or basis of credit. He 
is perfectly solvent, but for the reasons stated is unabie to 
givethe bond. If defendant recovers a judgment against 
him on the notes, he intends to pay it. Defendant has 
already sued him upon one of the notes in the court of 
common pleas No. 1, for the county of Philadelphia. 
Should a receiver be appointed, with power to manufac- 
ture and sell said medicines, his patent-rights covering the 
same will at once become utterly worthless; large sums 
which he has spent in advertising will also be lost to him. 

Defendant replied that the suit in Philadelphia county 
had been dismissed, and that the affidavit of complainant 
demonstrated that the order of the chancellor should not 
be modified. 

The court refused the application and ordered that George 
J. Howard be appointed receiver to take and hold the pat- 
ent-rights and trade-marks named in the original bill; that 
he manufacture and vend the medicines and hold the pro- 
ceeds subject to further order; that he give bond in thesum 
of $3,000.00 conditioned for the faithful discharge of his 
duties, and for keeping the secrets of said patents; that 
complainant and defendant deliver the patent-rights, trade— 
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marks and property to the receiver, and disclose whatever 
information is necessary for him to manufacture and vend 
said medicines ; that said receiver make and file an affidavit 
with the clerk of this court not to reveal the secrets and 
Jormulas for making said medicines ; that complainant and 
defendant be enjoined from manufacturing and selling the 
compounds, and that the receiver make reports, ete. 
To this order complainant excepted. 


Z. D. Harrison, for plaintiff in error, cited Code, $§274, 
3098, 3149; 17 Ga., 77; 2 Story’s Eq. Jur., 959; Curtis on 
Patents, §§333, 328, 335 ; Code, §3181; 42 Ga., 91. 


Jutius L. Brown, for defendant, cited High. on Rec., 
§§4, 5; Code, §3149; 2 Dan. Ch. Pr., 1715, 1718, 1729; 
14 How., 531. 


BLEcKLEY, Justice. 


From numerous cases on the subject, it seems to be a gen- 
eral rule that the jurisdiction to restrain the infringement 
or the use of letters patent granted by the United States is 
exclusive in the federal courts, and does not appertain to 
the state courts. Where, however, injunction is needed as 
a means of enforcing covenant or express contract between 
the litigants, the jurisdiction appears to be in the state 
courts, even where the rights involved are patent-rights. 
10 How., 101; 4 Blatch, 63; 6 7d., 356; 1 Cliff., 298. In 
the present case there is no controversy touching the valid- 
ity or construction of the letters patent. Both parties are 
agreed as to these, the whole dispute being as. to alleged 
contracts and alleged violations thereof. The jurisdiction, 
therefore, is not deficient, but we do not think the facts 
entitle the complainant to an injunction on better terms 
than those§prescribed by the chancellor. The complainant 
is a non-resident of the state, and has not paid the agreed 
purchase-money, though the time fixed for payment has 
elapsed. It does not appear that he has property here out 
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of which any decree which the defendant, on his answer 
by way of cross-bill, may obtain against him at the end of 
this litigation, can be collected. If he cannot or will not 
give security for the payment of such decree, the defend- 
ant will be in no better situation after the decree than he is 
now with the original notes. Relatively to the jurisdiction 
of Georgia, the complainant is insolvent. He charges the 
defendant with the violation of contract or with a purpose 
to violate it; and the defendant retorts a previous violation, 
and a now continuing violation by the complainant. It is 
certain that the complainant has received the main items of 
his purchase, and has not paid his agreed debt. It may 
turn out that he is entitled to buta slight deduction, if any, 
and as he has no property within the reach of our process, 
he ought either to pay his creditor or secure him before 
subjecting him to the harsh discipline of an injunction. 
On this part of the case, the decision below is affirmed. 
But we differ with the chancellor in reference to the dis- 
position made of the other part of the case, on the prayer 
of the answer. A court cannot well take control of secrets, 
even to prevent their disclosure. To compel a revealment 
of them by the parties to a receiver as the officer of the court 
is undertaking too much. Indeed, there is in the nature of 
things an obstacle to the exercise of sucha jurisdiction. Ifa 
thing is really a secret, how is the court to keep it so, and 
yet superintend its communication? How is the court 
itself to know when it has possession of the secret, and 
when it has but a simulation or false substitute? 2 Mer- 
ivale, 446; 3 7b.,157. Unknown quantities are manage- 
able in algebraic operations, but hardly so in forensic pro- 
ceedings. No court can safely administer a secret. Buta 
medical secret of all others is the least amenable to juridical 
administration. To make drugs by concealed methods or 
from undeclared materials, for dissemination among the 
people, is a business of great responsibility, affecting more 
or less the public health ; and for a court to engage in it, by 
a receiver or otherwise, has the appearance of being rash. 
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Perhaps, as a means of satisfying a final decree in a cause, 
a court of chancery might do it after taking competent 
medical advice ; but before decree, or without such advice, 
the circumstances would have to be very extraordinary to 
justify it. What we have said would apply even to adopt- 
ing and carrying on a business in some existing establish- 
ment already founded, and under seizure by means of a 
receiver or some other officer of court. But in the present 
case there is no such establishment, so far as appears, within 
the jurisdiction of the court. The defendant has none ; 
and if the complainant has any, it is beyond the limits of 
the state. What the order passed by the chancellor seems 
to contemplate, is the setting up of a business, the opening 
of a house or place for the manufacture and sale of the 
patent or proprietary articles. To do this, even were there 
no secret information required as a part of the capital, 
would, we think, be wholly inadmissible. Where it is for 
the interest of the litigating parties to continue the opera- 
tions of an existing establishment until a dispute concern- 
ing it can be settled, or until incomplete operations are fin- 
ished, a receiver for that purpose may be appointed ; but a 
receiver to begin a business at a place where no steps have 
been taken by the parties, or either of them, to found it, is 
not to be appointed. There should have been none ap- 
pointed in the present case, and the complainant should not 
have been enjoined from manufacturing and selling the 
articles pending this litigation. Of course, it was not the 
purpose of the chancellor to enjoin the defendant from 
doing so, as a separate measure, except on the condition pre- 
scribed in the other branch of this case. The unconditional 
injunction was, as to both parties,a mere adjunct to the 
scheme of a receiver ; and the reversal which we pronounce 
as to the receiver, carries away the injunction also. 
Judgment accordingly. 
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McMiutian vs. Nicuots. 
LWaRNER, Chief Justice, was providentially prevented from presiding in this case.] 


That the county judge, before suit was brought in the county court, 
was the plaintiff's attorney to collect the note, and that as such at- 
torney he brought suit thereon in the superior court and withdrew 
the same, did not so disqualify him to render judgment on the note 
in the county court as to make his judgment void, it not appearing 
that he had any concern with the note or with the plaintiff, as attor- 
ney or counsel, at or after the commencement of proceedings in the 
county court. The objection to his competency is not available by 
affidavit of illegality, if at all. 


Illegality. Judgments. Judge. Before Judge Rice. 
Habersham Superior Court. April Term, 1878. 


An execution in favor of Nichols against McMillan was 
levied upon certain land as the property of the defendant. 
He interposed an affidavit of illegality, the contents of 
which are stated in the opinion. On demurrer it was dis- 
missed and he excepted. 


G. M. Nernertanp; Erwin & Coss, for plaintiff in error. 
No appearance for defendant. 
BiEck.ey, Justice. 


The first ground in the affidavit of illegality was too 
general and sweeping to present any distinct question for 
adjudication. The second ground was specific enough, 
being in these words: “That the judgment from which 
the said fi. fa. issued is a judgment of the county court of 
Habersham county, and the said judgment is a nullity and 
void in this, to-wit: that said judgment was rendered by 
Cicero H. Sutton, as county judge of said county, without 
the consent of defendant, and against his earnest. protest ; 
‘and the said Cicero H. Sutton, before the institution of 
the suit on which the judgment was rendered, and also be- 
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fore the time when he, as said county judge, rendered this 
judgment, had been and was employed as attorney at law 
to collect the note on which this judgment was predicated ; 
and that as counsel for the plaintiff he made out and signed 
a declaration against defendant on this note to sue the same 
in the superior court of said county, and after defendant 
confessed service, withdrew the declaration and let suit be 
instituted on the same in the county court, of which he was, 
at the time suit was begun and judgment entered by him, 
the judge and only presiding officer.” These allegations do 
not draw in question the jurisdiction of the county court, 
either as to the person of the defendant, or as to the subject 
matter of the suit. The judgment was rendered in a court 
of competent jurisdiction, and the point made is, that the 
sole presiding officer of that court was not competent to 
preside in that particular case. That he ever was of coun- 
sel in that case is not charged or intimated.. The complaint 
is that he had once been employed to collect the note, and 
had taken steps, as counsel, to enforce collection in an- 
other court, and, having discontinued these, that he “ let suit 
be instituted in the county court.” There is no allegation 
that he caused suit to be brought in the county court, or 
that he had any concern with the note or with the plaintiff 
at or after the commencement of proceedings in the county 
court. Nor does it appear that the case in the superior 
court ever came to any issue upon which litigation could 
be had, or even that any issue was raised in the county 
court. It does appear that in the latter court, the defend- 
ant protested against the competency of the judge to ren- 
der the judgment. The defendant seems to have had his 
day in court, and the only use he made of it was to protest. 
When his protest was disregarded, he seems to have acqui- 
esced instead of taking the case, as he might have done, 
to a higher tribunal. The proceedings of the county court 
were subject to review by the superior court, but the de- 
fendant called for no review. We do not think the facts 
require that the judgment should be held to be absolutely 
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void. Every reasonable presumption in favor of the com- 
petency of the judge is to be indulged. We are to suppose 
that he returned the note to his client, and that his connec- 
tion with it as counsel ceased, and that he was wholly dis- 
interested in the suit which was subsequently instituted, 
and in which he presided as judge. Certainly, it does not 
appear that he ever was of counsel 7m that case; and that 
he was formerly of counsel in another incipient case founded 
on the same note, while it might disqualify him so as to 
render his judgment voidable, does not bring him within 
the letter of section 205 of the Code, which section reads as 
follows: “No judge or justices of any court, no ordinary, 
justice of the peace, nor presiding officer of any inferior 
judicature or commission, can sit in any cause or proceeding 
in which he is pecuniarily interested, or related to either 
party within the fourth degree of consanguinity or affinity, 
nor in which he has been of counsel, without the consent 
of all the parties in interest,” ete. The “cause or proceed- 
ing” in which Judge Sutton sat was not the same “cause or 
proceeding” in which he had been of counsel, nor even in 
the same court. If it had been whether his judgment even 
then would have been entirely void (the defendant having 
appeared, and the court, as a court, having had jurisdiction) 
may admit of discussion. The effect of incompetency of 
the judge was, at the common law, to render his judgment 
voidable, not void. 16 Eng. Law & Eq., 63. Statutory 
disqualification seems to cut deeper. Freeman on Judg., 
§$144, 145, 146. However, under the Code of Alabama, 
which is substantially the same on this subject as our own, 
a waiver of the disqualification being in both expressly pro- 
vided for, it has been held that though no waiver affirma- 
tively appears on the record, the judgment is only voida- 
ble. 45 Ala., 496. Finally, it should be noticed that we 
are dealing with an affidavit of illegality; and, as the de- 
fendant protested before the judgment was rendered, the 
presumption is that he was in court at the time, and thus 
that he appeared and had his day in court. He now seeks 
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to go behind the judgment, not because the court was with- 
out jurisdiction, but because the judge was under disability. 
This, under the circumstances, is too much for an affidavit 
of illegality. Code, §38671. If any step so far backward 
can now be taken, it must be by some other means, and 
were it our business to advise (which it is not), we would 
not know what means to suggest, since it is too late for ap- 
peal or certiorari. Inthe matter treated of in Burnside 
vs. Terry, 45 Ga., 621, namely, the approval of a deed con- 
veying homestead property, by an ordinary who was related 
to the purchaser, neither appeal nor certiorari would lie. 
Indeed, that was not a matter in any court, but before the 
ordinary out of court. It was not a suit in a court of com- 
petent jurisdiction, and the parties interested were not 
bound to attend, and in fact did not all attend. A judg- 
ment rendered in a regular suit is more difficult to over- 
throw than is an act of mere prudential revision by an offi- 
cer—an act having only a commercial bearing, and requir- 
ing neither process nor service to begin and consummate it 
Judgment aftirmed. 


Taytor vs. Soort et al. 


1. Certain promissory notes setting out crop liens, being made in 1874 
two of the makers being sureties for the third, though not so ap- 
pearing on the face of the writings, and the fact of the surety- 
ship being known to the creditor, and one of the sureties having 
signed on the faith of the creditor’s promise that he (the creditor) 
would apply the principal’s crop of that year to these particular 
notes, and said surety having communicated such promise to the 
other before the latter signed, and both having thus signed on the 
faith of the promise, the creditor was bound to make the application 
accordingly, and his failure to do so discharged the sureties, the 
crop being of sufficient value to pay all the notes. ie 

. It was no excuse for the creditor that a partnership of which he 
was a member took, afterwards, crop liens upon the same crop of 
the principal, for advances made to produce the crop, and that 
under these liens the crop was delivered by the principal to the 
partnership, and that the creditor, as an individual, did not in fact 
receive the crop, and consequently had no power to appropriate it 
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to hisindividual claims. Asa partner, he should not have entered 
into obligations conflicting with his prior undertaking as an indi- 
vidual. 


Principal and security. Lien. Partnership. Before 
Judge Crisp. Sumter Superior Court. October Adjourned 
Term, 1877. 


Taylor brought complaint against Scott and Small on 
eleven promissory notes, aggregating in amount $935.75, all 
dated January 8, 1874, signed by David Bagley, J. B. Scott 
and S. W. Small, and containing the ordinary factors’ crop 
lien. The defendants pleaded the general issue, payment, 
and that they were securities for Bagley and had been dis- 
charged by the plaintiff’s failure to apply the cotton crop 
delivered by their principal to him, to the satisfaction of 
this indebtedness. Upon the issues thus formed Scott tes- 
tified, in brief, as follows: Defendants were securities for 
Bagley ; witness told plaintiff he would not sign as security 
except upon condition that the latter would apply the cot- 
ton crop to be raised by Bagley during the year 1874 to the 
payment of the notes. Plaintiff so agreed, and witness 
signed. Witness would not have become security had it not 
been for this agreement. Plaintiff knew that defendants 
were only securities. Bagley delivered enough cotton to 
pay the notes. 

Bagley testified as follows: After the notes sued on 
were signed, he made arrangements with Taylor & Co. (of 
which firm plaintiff was a member) to furnish him supplies, 
giving to them crop liens. They advanced to him $1,500.00, 
He delivered to Taylor & Co. about thirty bales of cotton 
of the crop of 1874. He consented that this cotton should 
be applied to the last liens, but this was without the knowl- 
edge or consent of the defendants. These liens were thus 
discharged in full, and a surplus of $200.00 remained which 
was applied to the notes on which the defendants were 
securities. 

Small testified that he would never have signed as secu- 
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rity except for the agreement between Scott and plaintiff, 
which the former communicated to him before he signed. 

Plaintiff denied any such agreement, but testified that the 
notes were given in renewal of others upon which Scott was 
already security. That he had no personal connection with 
the transactions between Taylor & Co. and Bagley except 
as a partner; the cotton was delivered to the other members, 
and the surplus, after paying Bagley’s indebtedness to the 
firm, was turned over to him, and duly applied to the notes 
upon which defendants were securities. 

The court, in its charge, made the liability of defendants 
turn upon the fact as to whether there was any such agree- 
ment as that testified to by Scott and denied by plaintiff ; 
it instructed the jury that if there was such an agreement, 
the fact that Taylor & Co. subsequently advanced supplies 
and took crop liens, and that the cotton was delivered by 
Bagley to the firm, and not to plaintiff individually, would 
not prevent their discharge. 

The jury found for the defendants. The plaintiff moved 


for a new trial upon several grounds, of which it is only 
necessary to mention the one that the court erred in the 
charge as above set forth. The motion was overruled and 
the plaintiff excepted. 


Gurerry & Son; Coox & Hottis, for plaintiff in error, 
cited 33 Ga., 491; 36 7b., 508; 44 7b, 11; 46 7b., 426; 
55 1b., 376, 664; 58 7d., 363. 


Hawkins & Hawkins, for defendants, cited Code, $2154. 


Beck ey, Justice. 


1. Where the evidence is in salient conflict, as in this case, 
we must look to the verdict to see which side gave the true 
version of the transaction. Taking the facts as the evidence 
for the defendants presents them, the sureties both signed 
on the faith of the creditor’s promise, made to one of them 
and by him communicated to the other, that he, the creditor, 
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would apply the principal debtor’s crop of the current year 
to these particular notes. As between the sureties and the 
creditor this promise was a part of the consideration of the 
contract of suretyship. 30 Ga., 93, 306. Moreover, 
each of the notes, by its terms, was a crop lien upon the 
whole of said crop; and these notes were the first, and 
therefore the highest, incumbrance which the record dis- 
closes to which the crop was subject. The very face of the 
papers which the sureties signed appropriated the crop to 
these obligations, and it was not in the creditor’s power to 
change that appropriation without the consent of the sure- 
ties. 52 Ga., 380. See also 51 Ga., 205. The crop was of 
sufficient value to pay all the notes, and the principal debtor 
delivered it to a partnership of which the creditor was a 
member. The partnership appropriated it to prior liens of 
like kind in their favor, except asmall surplus which, through 
them, reached this creditor and was applied on these notes. 
In our opinion the sureties were discharged. 

2. It seems to us that the creditor cannot put off the sure- 
ties with the excuse, that the prior liens were not taken by 
him, but by the partnership for advances which the partner- 
ship furnished to produce the crop, and that delivery of the 
crop was not made to him but to the partnership. He had 
stipulated with the sureties that the crop should go to their 
protection; and as a partner he should not have entered 
into an arrangement with the debtor which conflicted with 
his prior obligation, as an individual, to the sureties. 

Judgment affirmed. 


Scre.e vs. Norracoerr. 


1. In order for a party to use in evidence an admission made by his 
adversary in a sworn original bill filed by the latter against the 
former in another case, it is not incumbent upon him to bring in 
with the original bill an amendment which was made thereto while 
the bill was pending. If the amendmeut is proper evidence in con- 
sequence of the original having been introduced, it should be offered 
by the adversary in rebuttal or reply. In the present case, it does 
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not appear that the amendment was so offered, except upon terms 
voluntarily agreed upon by the parties, and then it was not excluded 
but admitted. 

. When it may be fairly presumed, taking all the circumstances into 
consideration, that full diligence in preparing the case for trial 
would have led to a timely discovery of the new facts and of the 
residence of the witness, ignorance of either or both until after the 
case was tried and lost, will not be cause for a new trial. 


Evidence. Practice in the Superior Court. Admissions. 
New trial. Before Judge McCurcuzn. Bartow Superior 
Court. November Adjourned Term, 1877. 


On September 25, 1871, Northcutt recovered a judgment 
against Sciple for $750.00 principal, with interest and costs. 
Sciple held Hooper’s receipt, who was the plaintiffs attor- 
ney, for $650.00 on this claim, dated on the day after the 
judgment. Execution was issued for the entire amount, 
and Sciple paid up the balance over the $650.00, and filed 
an affidavit of illegality alleging payment. The sole issue, 
therefore, presented for determination was whether the 
aforesaid receipt for $650.00 was binding on the plaintiff. 

For the purpose of showing that the payment was not 
made in money, plaintiff introduced in evidence a bill filed 
by defendant against plaintiff and his attorney, Hooper, to 
enjoin the execution now in controversy, in which defend- 
ant charged that he paid Hooper in work and labor for him, 
under an agreement that he was to have credit therefor on 
this claim, and that under this agreement the receipt was 
given, The bill was sworn to. 

To this testimony defendant objected, unless accompanied 
by a sworn amendment subsequently filed. The court over- 
ruled the objection. Counsel then agreed that the bill, 
amendment and answers, should all go to the jury. 

A verdict was returned in favor of the plaintiff. Where- 
upon defendant moved for a new trial because of error in 
the admission of the bill under the circumstances afore- 
said, and because of newly discovered evidence, embraced 
in the affidavit of Hooper, to the effect that in 1870, 

4 . 
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plaintiff placed in his hands two notes for $750.00 each, 
against Sciple, for collection ; that the first of these notes 
was paid in stock-logs and * * *, That this was fully 
ratified by plaintiff. and deponent settled with him therefor ; 
that when the second note matured deponent sued it to 
judgment, and defendant settled the judgment in the same 
way, deponent giving to him his receipt for about $650.00 ; 
that plaintiff looked to deponent for the money, called on 
him therefor, and he paid him $150.00; that defendant has 
paid off this judgment in good faith so far as plaintiff is 
concerned, and it was so understood by plaintiff, who held 
deponent responsible for the money, but still sought to en- 
force his judgment. 

Numerous affidavits were filed to show that this evidence 
was newly discovered, etc. It was established that Hooper 
left the state in the summer or fall of 1875, and that neither 
defendant nor his counsel knew to what point he had gone, 
and that defendant had inquired of divers persons to obtain 
this information and failed. It also appeared that Hooper 
had two brothers-in-law residing in the county of the litiga- 
tion, where defendant’s counsel lived, and where defendant 
some few years ago resided periodically, who were informed 
to what point he had gone, though defendant and his coun- 
sel both testified that they did not know of this relation- 
ship. 

The motion was overruled, and defendant excepted. 


W. R. Sranse tt, for plaintiff in error. On admissibility 
of bill without amendment, Armstrong vs. Lewis, present 
term. Ratification of act of attorney, Code, §§2192, 2864. 
Newly discovered evidence, 31 Ga., 128; 41 7b., 657. 


A. P. Worrorp ; J. W. Jounson, for defendant. 


BLEcKteEy, Justice. 


1. The bill offered in evidence was the original, not a copy 
or exemplification, and appertained to the same superior 
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court in which the trial of the illegality took place. It was 
thus a writing, complete in itself, and the identical writing 
in which the admission sought to be proved was made. The 
question is, whether the plaintiff in the 7. fa., who was de- 
fendant in the bill, could introduce it in evidence without 
offering at the same time an amendment which, as was in- 
sisted, modified or explained the admission. It does not ap- 
pear that the amendment was annexed or attached to the 
bill, or written on the same paper, and hence we may sup- 
pose it was not a physical necessity that the bill and the 
amendment should be produced by one and the same act, or 
one and the same party. Most probably they were separate 
instruments, though connected in meaning and purpose. 
Assuming this to be so, we think the plaintiff in 7. fa. was 
not obliged to introduce both documents in order to get the 
benefit of an admission contained in one of them. If, in 
consequence of the original being in evidence. the amend- 
ment was also admissible, it should have been offered by the 
appropriate party in rebuttal or reply ; as was done in the 
case of Armstrong vs. Lewis, this term, where, after ad- 
missions in the original answer had been read by the com- 
plainant, explanatory statements contained in an amendment 
to the answer were tendered by the defendant, and were 
held by this court admissible. It seems that in the present 
case this course was not pursued or attempted, except as the 
result of some consent arrangement between the parties, 
and that by virtue of the consent, the amendment was ad- 
mitted, and the defendant in fi. fa. had the benefit of it as 
evidence. The complaint seems to be that he had to buy its 
way in; but, though the court would ndt compel the plain- 
tiff to frank it through in company with the original bill, 
there is no certainty that the defendant might not have pro- 
cured for it a free pass if he had requested the court to open 
the way to it as his evidenve. Instead of doing this, he 
chose to bargain with his adversary, and have it admitted on 
terms. It appears from the record that the original bill was 
sworn to by the complainant in person, on March 2, 1872, 
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and the amendment on April 8,1872. That a sworn bill is 
evidence against the complainant in a court of law, see 3 
Greenleaf’s Ev., §274. 

2. The new evidence was that of the attorney to whom 
the alleged payment was made. The fact of payment must 
have been known from the time it occurred, and as it was 
made otherwise than in cash, when the attorney’s general 
authority was to receive cash only, (see Code, §409), there 
should have been due diligence in ascertaining whether any 
enlargement of that authority had taken place by ratification 
or otherwise. Most probably, the presiding judge could not 
help believing, under all the circumstances, that if due dili- 
gence had been used, not only all the facts, but also the 
residence of the attorney, would have been discovered in 
time for the trial. When a debtor partly pays off a judg- 
ment to the creditor’s attorney in the way this is said to 
have been paid, he ought not to lose sight of the attorney 
for some years thereafter, unless he has other evidence that 
the creditor authorized or ratified the payment. It might 
not be his duty to employ a special watchman to keep the 
attorney from getting lost, but a very high degree of dili- 
gence in looking to his whereabouts should be exercised. 


Judgment affirmed. 


ANDERSON, executor, vs. Pottarp & Company. 


1. Since the power of moulding verdicts and judgments at law, so as 
to afford equitable relief, has been conferred by the Code, a surviving 
partner and the representatives of a deceased co-partner may be join- 
ed in the same action on an open account against the firm, where the 
partnership and the survivor are alleged in the declaration to be 
insolvent. In the present case, the declaration is amendable so as to 
complete these averments, if both be necessary. Their absence from 
the declaration should have been taken advantage of by demurrer, 
or by motion to dismiss, and not by motion for a non-suit. , 

A debit in the bill of particulars—‘‘ To guano-notes and liens sent 
you for collection”—imports a contract of bailment of choses in 
action, and cannot be changed by amendment into a debit for guano 
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sold and delivered, the latter being essentially a new and distinct 
cause of action. 

. The action being on an account, with a bill of particulars annexed 
to the declaration, nothing new is introduced as a cause of action 
by an amendment which avers that the indebtedness sued for is 
evidenced in writing, signed by the defendants, etc., no writing be- 
ing set out or described. Such an amendment is simply idle and 


useless, 

. Business letters proved to be in the handwriting of clerks who acted 
for a firm in their business at the time the letters purport to have 
been written, are presumptively the letters of the firm, the partner- 
ship name being affixed thereto in the same handwriting. 

. When an account containing both debits and credits, and which has 
been stricken from the declaration by amendment, is relied upon as 
an admission of the credits only, the whole account should go to 
the jury to be weighed as one entire document. 


Parties. Pleadings. Partnership. Amendment. Prin- 
cipal and agent. Presumptions. Evidence. Before Judge 
Hatt. Newton Superior Court. September Term, 1876. 


On August 31, 1875, Pollard & Oo. brought com- 
plaint against Anderson as executor of Baker, deceased, and 
Mayfield, under the name and style of Mayfield & Baker, 
for $2,816.07, besides interest, on an account. Attached to 
the declaration was a long bill of particulars, the first debit 
of which was dated January 22, 1872, and the last Novem- 
ber 29, 1873, except numerous charges of interest which 
continued to January 6, 1875. The credits commenced 
with a balance brought from a former account, entered 
as of January 1, 1872, and ended with an entry on April 
25, 1874. Anderson, executor, pleaded as follows: 1. The 
general issue. 2. The death of his testator on June 27, 
1872, by which the firm of Mayfield & Baker was dissolved. 
3. Payment of the account so far as it was contracted by 
said firm. 4. The statute of limitations. 

After the jury was impaneled, counsel for the executor 
moved for a “non-suit” upon the ground that in an action 
upon an open account the representative of a deceased 
partner could not be sued in the first instance with the 
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surviving partner. The motion was overruled and the ex- 
ecutor excepted. 

The plaintiffs then moved to amend their declaration by 
charging that the indebtedness for which the action was 
brought was embraced in writings signed by Mayfield & 
Baker, which obligations were in the possession of plain- 
tiffs, held in their own right. 

To this amendment it was objected that it added a new 
and distinct cause of action. The objection was overruled, 
and the executor excepted. 

Upon the close of the testimony of plaintiffs proving 
their account, counsel for the executor again moved for a 
non-suit upon the ground that plaintiffs had neither alleged 
nor proved that the firm of Mayfield & Baker was insol- 
vent. An amendment was then allowed charging that the 
said firm was insolvent at the time of the commencement 
of the action and so continues. Proof to the same effect 
wasadmitted. The motion for a non-suit was then overruled, 
and the executor excepted. 

Counsel for the executor stated that he would introduce 
no testimony, and proceeded to state his points of defense 
to the jury. When he concluded, plaintiffs again proposed 
to amend in the following particulars : 

The debits of July 31, and November 30, 1872, in the 
bill of particulars, were respectively as follows: “Am’t cash 
sales guano not remitted—$25.00.” “Guano notes and 
liens sent for collection—$426.00.” For these items the 
plaintiffs proposed to substitute the following charge : 

Plaintiffs say that said items “should be for guano ob- 


tained in February, March and April, 1872, to-wit: 
“1872. Feb. 10. To 13 sacks Sea ah 2,600 lbs., @ $60.00. ie 78 00 
8 eae & 4,000 “ “ ., 120 00 
< Mar. 6. 25 5,000 ** wn 
 « 5 ne 50.00. . 
“ @&@ 5 , 
“e ce 2 ce 
Apr. 19 ‘“ 6 = 
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“ And for further amendment strike out from the account 
all items charged or credited after June 27, 1872, except 
the interest that had accrued up to that time after the above 
amendment.” 

To this amendment it was objected that it added a new 
and distinct cause of action. The objection was overruled 
and the executor excepted. 

Substantially the following facts appeared from the testi- 
mony : 

In the year 1871, and until the 27th day of June, 1872, 
Mayfield, of the county of Rockdale, and Baker, of 
the county of Newton, were co-partners in a mercantile 
business, carried on at Conyers, in Rockdale county. 
Baker was a planter, and lived on his farm in New- 
ton county. Mayfield lived at Conyers, and managed 
and controlled the business of the firm. Pollard & Co. 
resided at Augusta, and there did business. The firm of 
Mayfield & Baker traded with Pollard & Co. Mayfield 
bought cotton at Conyers for the firm of Mayfield & Baker, 
and shipped it to Pollard & Co. at Augusta, and Pollard & 
Co. advanced money to Mayfield & Baker to pay therefor. 
Pollard & Co. held the cotton as security, and sold it to 
reimburse themselves for advances thus made. On the 
first day of January, 1872, a settlement was had, and on 
that day there was a balance of $62.54 due to the firm of 
Mayfield & Baker. The business relations between the said 
two firms continued until the 27th of June, 1872, on which 
day Baker died. There was no agreement that the co- 
partnership should be continued after the death of either of 
the parties. Business transactions were continued by May- 
field, the surviving partner, with Pollard & Co., after the 
death of Baker, until the 29th day of November, 1873. 

This action was brought for the balance due upon such 
account. The correctness of some of the items was dis— 
puted, but the evidence in reference thereto is irrelevant 
here. 

Asa part of the defense, counsel for the executor read 
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in evidence all the credits upon the entire account as it stood 
before amendment, and the two debits of July 31 and 
November 30, 1872. 

Plaintiffs offered twelve letters from Mayfield & Baker 
to Pollard & Co. ordering goods and money, giving direc- 
tions as to sales of cotton, and relating generally to the 
business done between the two firms. These communica- 
tions were shown to have been written by the clerk of 
Mayfield & Baker. Objection was made to them upon the 
ground that they were not proven to have been in the hand- 
writing of the firm, nor was the authority of the writer 
shown. The objection was overruled and the executor ex- 
cepted. 

The jury found for the plaintiffs against both defendants 
$1,167.33 principal, and $334.14 interest. The executor 
moved for a new trial on account of error in each of the 
rulings to which exception was taken, and upon the further 
ground that the jury had in their possession the whole 
account as first attached to the declaration. The motion 
was overruled and Anderson, executor, excepted. 


J. J. Froyp, for plaintiff in error. 


Emmett Womack, for defendants, cited, on parties, 15 
Ga., 213; 55 b., 174; Story’s Eq. Jur., §676; Story on 
Part., 8514; Kent’s Com., 64. On amendments, 8 Ga., 65; 
19 Jb., 421; 52 Jd., 576. 


B.EcKLeEy, Justice. 


1. The want of necessary averments in a declaration is 
not cause for a non-suit; fora non-suit, under our practice, 
takes place for failure to support the declaration by evidence. 
We demur to the evidence as insufficient, and move to non- 
suit the plaintiff. When a declaration is defective, we demur 
to 2t, or move, ore tenus, to dismissit. And this distinction 
in practice is matter of substance; for there is a great 
economy of time and expense in not waiting for the evidence 
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to come in in order to try the sufficiency of the declaration. 
The object of introducing evidence is not to aid the declar- 
ation, but to prove the truth of it. A motion for a non-suit 
is aimed at the evidence as compared with what the declar- 
ation is, not at the declaration as compared with what it 
ought to be. It follows that, in strict law, the court did not 
commit error in overruling the motion for a non-suit. But if 
the declaration had been demurred to, or a motion made to 
dismiss it, or if a plea of misjoinder of defendants had been 
duly filed, what should have been the action of the court 
then? Can asurviving co-partner and the representative of 
a deceased partner, be sued at law in the same action upon 
an account against the partnership? The authority for a 
joinder of the two, given by the Code in sections 3348 and 
3349, is confined to actions upon notes, bills, bonds or other 
obligations in writing, signed by the partners. These sec- 
tions, therefore, do not apply to the present case. But other 
sections of the Code give to the superior court equity 
powers, and enable it to mould verdicts and judgments so 
as to afford equitable relief; and by virtue of these there 
can be a joinder at law under circumstances that would 
justify it in equity. Putting the decisions of this court and 
the authority of approved text books together, we can safely 
affirm that the survivor and the representative of the 
deceased may be joined in equity when the creditor can 
allege and prove the insolvency both of the partnership and 
the survivor. Some of our own cases seem to have gone on 
the idea that insolvency of the partnership was the sufficient 
matter, while the other books we cite appear to treat the 
insolvency of the survivor (which, strictly speaking, includes 
that of the partnership, the survivor succeeding in legal 
title to all the assets) as formerly the decisive test.—See 
1 Story’s Eq., §676: Story on Part., §362; Gow on Part., 
385, 386; Parsons on Part., 447, 448; 12 Ga., 30; 21 7b., 
155; 15 Jb., 218; 55 7b., 174. Perhaps, in the state of our 
own decisions we could not hold it necessary to allege more 
than the insolvency of the partnership, and that has been 
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done by way of amendment to the declaration. Were it 
requisite to go beyond this and aver the insolvency of the 
survivor, that could be done by way of further amendment, 
as the case goes back for a new trial, on other grounds. We 
learn from the argument that in point of fact the survivor 
is insolvent ; and if this be so, it ought to be averred and 
proved, so as to free the point of joinder from all doubt. 

2. While the declaration was and is amendable so as to 
remedy the apparent misjoinder, it was not amendable so as 
to bring into the bill of particulars, or into the declaration 
apart from the bill of particulars, a new and distinct contract 
—a contract of a different class from the one for which the 
amendment was substituted. It is certain that the item 
charged in the bill of particulars under date of November 
30, 1872, imported a bailment of choses in action for collec- 
tion ; and for this and another item, which latter seems also 
to have reference to a bailment and the realization of cash 
therefrom, it was proposed to substitute an account for 
guano, not bailed, but sold and delivered. In other words, 
a bailor sues his bailee for not accounting for certain notes, 
and for not paying over certain money, both belonging to the 
bailor, and then changes his action into a suit for guano 
which the plaintiff sold and delivered to the defendant. It 
seems to us that such a latitude of amendment infringes the 
rule against introducing by amendment a new and distinct 
cause of action; and we hold that while it was competent 
to strike out the two items from the account, it was error to 
carry the amendment further, and permit the guano account 
to be substituted in their place. See 56@a., 119; 50 Z0., 53. 

3. The other amendment was simply idle and useless, and 
ought to have been rejected for that reason. It introduced 
nothing new. The action was on an account, with a bill of 
particulars. The amendment was merely to the effect that 
the indebtedness was evidenced in writing, signed, etc., but 
no writing was set out or described. The effort, doubtless, 
was to bring the case within sections of the Code 3348 and 
3349, above cited, but nothing of the kind could be aone 
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without declaring upon the writing, whatever it might be ; 
and to declare upon it by amendment, with an account and 
bill of particulars as the original cause of action, would be, 
most probably, to run up against the rule just applied under 
the preceding head. At all events, the amendment was no 
more than to say, we can prove our account by some writing 
signed by the firm, without stating what writing. 

4. Under the evidence, we think the letters were suffi- 
ciently proved to admit them as the letters of the partnership. 
They were in the partnership name, and were on the business 
in which the actual writers were acting for the firm as clerks 
when the letters were written. This case can be distin- 
guished from that in 53 Ga., 219. 

5. The defendants introduced the credits in that portion 
of the general account which the plaintiffs had stricken out 
by one of their amendments. It is said that as only credits 
were introduced, the jury had no right to look at the debits 
on the same paper, and which were as much a portion of 
the account as the credits were. We think otherwise. The 


instrument of evidence was the document, and the jury 
could look at the whole of it in weighing its meaning and 
effect. 

Judgment reversed. 


CLEMENTS, administrator, e¢ al. vs. WHEELER. 


. The grant from the state to the premises in dispute having issued 
to Christopher Day, and there being in evidence a deed from his ad- 
ministrator, and also a deed of prior date from Christopher P. Day, 
it was not error to charge the jury that if the two names designated 
one and the same person, the grant would apply to that person. 
Although there was no direct evidence on the question of identity, 
the jury had before them one or more relevant circumstances on 
which to pass, and it was their province to determine their effect. 

. In making out adverse possession in one having color of title, and 
under whom the defendant claims as a purchaser, it may be shown 
that an occupant of the premises declared, while in possession, that 
he held under a certain person who said he was the agent of the per- 
son whose statutory title the defendant seeks to establish. Such ev- 
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idence is admissible, not for the purpose of proving the asserted 
agency, but for the purpose of showing on whose supposed right 
and permission the occupant rested his possession, his declarations 
amounting to a virtual acknowledgement that the person named as 
principal was his real landlord. 

. Partly on account of the newly discovered evidence, and partly on 
account of the want of fullness and certainty in the evidence as 
contained in the record, a new trial ought to be granted. 


Ejectment. Grants. Deeds. Evidence. Prescription. 
New trial. Before Judge Unperwoop. Walker Superior 
Court. February Term, 1878. 


On August 7, 1876, John Doe, on the demise of Clem- 
ents, as administrator of Christopher Day, of Silva, of Sol- 
omons, of Cotting, executrix of David G. Cotting, and of 
Bryant, brought ejectment against Richard Roe, and 
Wheeler, tenant in possession, for lot of land 263, in 8th 
district and 4th section of Walker county. The defendant 
pleaded the general issue and title by prescription. 

The evidence for the plaintiffs, so far as material, was as 
follows: 

1. Grant covering lot 263, 8th district and 4th section of 
Cherokee county, to Christopher Day, dated July 22, 1839. 

2. Deed from Clements, administrator of Day, to Silva, 
covering saine lot, dated November 5, 1872, recorded Octo- 
ber 20, 1873. 

3. Deed from Silva to Solomons, covering one undivided 
half interest in said lot, describing it as originally in Chero- 
kee but now Walker county, dated June 24, 1873. 

4. Deed from Solomons to Cotting, covering such half 
interest, dated October 15, 1873. 

5. Appointment of Frances G. Cotting as executrix of her 
deceased husband, David G. Cotting, November 5, 1874. 

6. Deed from Silva to Jane Wallace Bryant, covering 
half interest in said lot, dated in July, 1875. 

7. R.S. Nealey, who testified, in substance, as follows: 
Defendant, Wheeler, went into possession of the lot in con- 
troversy about four years ago; witness had possession for one 
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year under a man by the name of Lawrence; he was fol- 
lowed by Scoggins, a son-in-law of defendant, who held 
under defendant. Witness built a cabin on the place and 
cleared out the wild growth, which required considerable 
work. When Wheeler took possession through his son-in- 
law, some four years since, he cleared some fifteen acres, 
and added to the house by building a shed. The lot was 
vacant and uncultivated until witness took it in hand. He 
held under Lawrence, and not under Minis. 

8. Thomas P. Harris, who testified substantially as the 
preceding witness. 

9. Declaration in complaint for same lot in favor of Silva 
and David G. Cotting, against John B. Wheeler, filed in 
office July 15, 1874, and dismissed July 29, 1876. 

The defendant introduced, in substance, the following 
testimony: 

1. The same grant as was offered by the plaintiffs, which 
had been produced by him under notice. 

2. Deed from Christopher P. Day to Sarah Beggs, cov- 
ering said lot, dated May 27, 1839; recorded August 31, 
1840. 

3. Deed from Sarah Beggs to Philip Minis, dated April 
6, 1840. 

4. Deed from the heirs-at-law of Philip Minis to Calvin 
C. and John B. Wheeler, dated November 30, 1872. 

5. Deed from Calvin C. to John B. Wheeler, covering 
undivided half interest, dated March 1, 1873. 

6. William Harris, who testified, in brief, as follows: 
More than ten years before the war, a man by the name of 
King went into possession of the lot. While in possession, 
King said that he went in under one Edwards who stated 
that he was the agent of Dr. Minis. He remained in pos- 
session some two or three years, built a cabin and cleared 
some land. He was followed by one Spangler. Do not 
know how long he remained in possession, nor who he held 
under. Spangler was followed by Edwards, who said, while 
in possession, that he held under Dr. Minis. Think he re- 
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mained in possession one or two years. The possession of 
King, Spangler and Edwards did not cover more than six 
years. The place became vacant, and so remained until 
Nealey took possession after the war. It was unoccupied 
for four or five years before the war; the fences and houses 
were taken off. Edwards died about the commencement of 
the war. 

7. William Wheeler testified, in brief, as follows: As to 
possession of King, substantially as preceding witness. King 
was succeeded by Spangler, who said, while in possession, 
that he held under Dr. Minis. He was followed by one 
Bird, who went in under Spangler to fill out the time which 
the latter claimed to be entitled to under Minis; he remained 
one year. Bird was followed by Edwards, who said, while 
in possession, that he held under Minis. He cultivated the 
place two or three years, and then moved off the fence-rails 
and cabins, stating that Minis had instructed him to do this 
to keep off intruders. A Mrs. Mitchell occupied a house 
on a different part of the land while Edwards was in pos- 
session, but do not know under whom she held. 

The remainder of the testimony of this witness was sub- 
stantially as that of the preceding witness and Nealey. 

The jury found for the defendant. The plaintiffs moved 
for a new trial upon the following among other grounds: 

1. Because the court erred in charging the jury, after 
stating that a grant issues to a person and not to a name, 
that “if Christopher Day and Christopher P. Day are one 
and the same person, the grant would apply to that per- 
son,” there being no evidence to authorize such charge. 

2. Because the court erred in charging that “if the two 
names belong to one person, then the oldest deed from Day 
would convey the title,” there being no evidence to author- 
ize the charge, if it were otherwise correct. 

3. Because the court erred in allowing Harris and Whee- 
ler, witnesses for the defendant, to testify to the sayings of 
King as to how and under whom he held possession, giving 
therein the declarations of Edwards as to his agency, as 
detailed in the testimony. 
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4. Because they have discovered since the trial, that they 
ean prove by Harrison Dalton, that he moved King (about 
whom Harris and Wheeler testified) on said lot in 1846 or 
1847; that Edwards objected to King’s going on said land 
and tried to get him off, which he finally succeeded in doing ; 
that Edwards told him several times that he (Edwards) had 
no authority from Minis, or any one else, to rent or control 
said land, and that he was not agent of said Minis for that 
purpose. 

This last ground was supported by the usual affidavits. 

The motion was overruled, and plaintiffs excepted. 


Dasyey & Foucne; W. P. Lumpxm, for plaintiffs in 
error. 


Suumatre & Witiiamson; J. C. C. Cremenrs, by brief, 
for defendant. 


BLEcKLEy, Justice. 


1. The land was granted by the state to Christopher Day, 
of Chatham county ; and the administrator of Christopher 
Day sold and conveyed it in 1872. This was the source of 
the plaintiffs’ title. The defendant’s paper title commenced 
with a deed of bargain and sale from Christopher P. Day, 
of Savannah, (which is in Chatham county), made in 1839. 
It is plain that if Christopher and Christopher P. were one 
and the same person, the defendant’s title was better than 
the plaintiffs’; for if the grantee from the state conveyed 
in 1839, his administrator had nothing to convey in 1872. 
It is true, the grant issued in July, and the deed from Chris- 
topher P. is dated in the previous May, but this would seem 
to make no difference, the said deed having been recorded 
in 1840, and the sale by the administrator not having been 
made until 1872. 25 Ga., 648; 29 7b., 17, 440 ; 24 7d., 150, 
489. Each of the deeds was founded on a valuable consid- 
eration, and acknowledged the receipt of the purchase 
money. There was no direct evidence that Christopher and 
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Christopher P. were the same person, but both were of 
Chatham county, and perhaps there were other relevant cir- 
cumstances tending to establish their identity. It was the 
province of the jury to determine the effect of all. 11 Ga., 
620; 15 7b., 276, 277. There was no error in the charge. 

2. While in possession, Harris said he held under Ed- 
wards, who was agent for Minis, This was equivalent toa 
declaration by Harris that he held under Minis. It did not 
prove that Edwards was the agent of Minis; it only proved 
that Harris rested his supposed right to possession on the 
supposed right of Minis, having derived the possession 
through Edwards, and, as he supposed, from Minis, Ed- 
wards having represented himself to Harris as the agent of 
Minis. It will be seen that the materiality of this scheme 
is nothing, except to hold Harris up to Edwards, and Ed- 
wards up to Minis. Afterwards, Edwards had possession 
in person under Minis. 

3. In granting a new trial, two or more grounds may be 
considered together. Partly on account of the newly dis- 
covered evidence, and partly on account of the want of 
fulness and certainty in the evidence as contained in the 
record, a new trial ought to be granted. 

Judgment reversed. 


Domas vs. THE STATE or GEORGIA. 


. The nephew of a county commissioner is not a competent juror, if 
the uncle has taken part officially in promoting the prosecution, by 
voting county funds to pay a reward for the prisoner’s apprehension, 
by aiding to employ counsel to prosecute, and by aiding in the pre- 
paration of the case, the indictment being a special presentment of 
the grand jury. The uncle is to be considered as a volunteer pros- 
ecutor, no law requiring him to perform that function as a county 
comnnissioner. 

. That declarations offered in evidence as dying declarations were 
made under the belief that the wound was mortal and death im- 
pending, may be inferred from the nature of the wound, and other 
circumstances, though nothing direct was said respecting death or 
danger. The court must judge of the preliminary evidence, in the 
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first instance, and deeming it prima facie sufficient, should admit 
the declarations to the jury, instructing the jury afterwards to pass 
finally for themselves on the question, whether or not the declara- 
tions were conscious utterances in the apprehension and immediate 
prospect of death. 

3. The prisoner’s admission in open court, made as a part of his state- 
ment on the trial, that he was present at the homicide, is direct 
evidence that he was present, and the circumstance of his presence 
need not be otherwise established. 

. Though to warrant a conviction for murder, the evidence must not 
leave the venue of the crime doubtful, the requisite certainty may 
be attained by circumstantial as well as by direct evidence. And 
such certainty is attained when the testimony shows that the mortal 
wound was given whilst the deceased was passing upon a wagon- 
road between two points, some eight miles apart, both in the same 
county, and that he left the one point late in the afternoon and 
arrived at the other during the early part of the night; there being 
no testimony tending to show that the road along which he traveled 
crossed the county line, or that he left the county, entered another, 
received the wound in the latter, and then returned to the former. 

. When two persons are charged in the same indictment with the of- 
fense of murder by shooting, (both as principals in the first degree,) 
the conviction of one is no obstacle to a subsequent conviction of 
the other; nor does the guilt of one render the guilt of the other in 
equal degree impossible, though only a single shot was fired. If 
both were present in pursuance of a conspiracy to murder, or in 
the prosecution of a common felonious intent, and one of them 
shot in behalf of both, and with the sanction and in the immediate 
presence of his fellow, the shooting was not the act of one only, 
but the act of each. 

. The evidence of the prisoner’s actual participation in the criminal 
transaction being wholly circumstantial, and the court having com- 
mitted an error in pronouncing one of the jurors competent, and 
the prisoner being under sentence of death, a new trial is directed. 
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Criminal law. Jury. Evidence. Venue. Before 
Judge Hay. Pike Superior Court. April Term, 1878 


Dumas was placed on trial for the murder of Ballard 
alleged to have been committed on the 1st of November, 
1877. He pleaded not guilty. The indictment also charged 
one Cniite with the same offense. 
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The evidence made, in substance, the following case : 

On the afternoon of October 30, Dumas and Childs were 
seen in Barnesville in company with each other. They re- 
remained there until the afternoon of November 2d, most 
of the time about a bar-room, doing nothing in particular, 
and making weak efforts to obtain work. On the afternoon 
above mentioned, Ballard paid a bill in the bar-room, and 
in doing so pulled out a roll of money which these men 
probably saw. They bought some cartridges for a pistol, 
and a pack of cards. The defendant went out of Barnes- 
ville, on the same evening with Ballard, in his wagon. 
Childs, or some one greatly resembling him, was seen on 
the road from Barnesville to Zebulon, some distance from 
the former place, waiting at a branch. This was the road 
being traversed by the wagon containing Ballard and defend- 
ant, at a point not yet reached by them. 

At about seven o’clock of the same evening, Ballard 
entered the house of one Jerry Leak, took a chair and sat 
down by the fire. He had been shot in the back of the 
head. After remaining thus fora few minutes he raised 
his hands to his forehead and said his skull was about to 
burst open. He then commenced leaning over in the chair, 
when Leak laid him down ona pallet. He was in the chair 
about fifteen minutes. He spoke while sitting up, but not 
after he began to lean over. He died the next morning. 
He lived about two miles from Leak’s house. 

Heie it was proposed to put in evidence the declarations 
of the deceased as to who shot him, ete. Defendant’s 
counsel objected upon the ground that it had not been 
shown that deceased, at the time of making the declarations, 
was conscious that he was in articulo mortis. The court 
admitted the evidence, stating that it would give to the 
jury proper instructions about weighing and considering it. 

Whilst seated in the chair he stated to Leak that two dar- 
kies shot him ; that they got in the wagon, rode some dis- 
tance with him, shot him and jumped out. His wagon was 
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standing at Leak’s gate. He was shot on the road from 
Barnesville to Zebulon, between four and five miles from the 
former place. Barnesville and Zebulon were both in Pike 
county, as was also the house in which deceased died. This 
house was some two hundred yards from where he was shot. 
But one shot was heard. The person of deceased was not 
robbed. Forty-seven dollars were found on his body. The 
defendant, in his statement, admitted being present at the 
shooting, but asserted that Childs fired the fatal shot with- 
out any connivance on his part. He and Childs were seen 
in Barnesville together after the homicide, during the same 
night. The former left after the sun was up. 

Much evidence was introduced as to the size of the bul- 
let used, the cartridges purchased, the track made, ete., not 
material here. 

The jury found the defendant guilty. He moved for a 
new trial upon the following grounds : 

1. Because the court erred in overruling the objection to 
the testimony of Leak, so far as it covered the declarations 
of the deceased as to who shot him, ete. 

2. Because the court erred in declaring Lester, one of the 
jurors put upon defendant, competent, when it was admit- 
ted that he was a nephew of Barrett, who, though not on 
the indictment as prosecutor, had, as county commissioner, 
voted and concurred in the appropriation of county funds 
to pay a reward for the apprehension of defendant, and also 
aided in employing counsel to prosecute, and in the prepar- 
ation of the prosecution. 

As to this ground, the judge certified that the juror swore 
he did not know Barrett had taken any interest in the 
matter. Also, that the only interest which the evidence 
disclosed that Barrett had taken was in his official capacity 
as county commissioner. 

3. Because the court erred in charging as follows: “The 
state must establish the place of venue, and fix the place 
where the crizie was committed, as well as the fact that the 
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crime was committed. The state must establish the venue 
beyond all reasonable doubt, as well as show the killing 
beyond all reasonable doubt. It is not necessary that the 
fact be established by direct evidence, <¢ may be established 
by circumstantial evidence.” 

4th. Because the court erred in charging that “when I said 
the killing, I don’t mean the place where the deceased died. 
If the place where he died is in the same county as the 
place where he received the injury of which he died, then 
the proof of the place where he died is sufficient to estab- 
lish the fact.” 

5th. Because the court erred in charging that “the state 
has offered to give in evidence the dying declaration of 
Ballard, and I have allowed that statement by witness to be 
made to you as to the alleged dying declarations. Though 
I have allowed the proof to go to you, itis for you to deter- 
mine whether you will receive it and treat it as evidence or 
reject it. If the court is satisfied prima facie that the 
deceased is in eatremis and conscious of his condition, it 
will allow the dying declarations to go to the jury. The 
jury will look to the evidence to see if the person making 
them was in extremis at the time, and was conscious of his 
condition. If the jury believe the fact that the person was 
in ewtremis, and conscious of his condition, then they may 
consider the dying declarations as evidence.” 

6th. Because the court erred in charging that “the fact of 
consciousness of his condition may be shown by circum- 
stances or by expressions made by deceased himself. You 
can take one or the other, or both together, and determine 
whether he was in extiemis at the time the alleged declara- 
tions were made.” 

7th. Because the court erred in charging as follows: 
“Confessions may be direct or circumstantial evidence. If 
the defendant has admitted in open court that he was pres- 
ent at the time Ballard was killed, then such admission or 
confession would be direct evidence of his being present, 
but the fact that he may have been present would not be 
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sufficient to authorize you to convict, for before you can 
convict you must be satisfied beyond a reasonable doubt 
that he was not only present at the time Ballard was killed, 
but that he was one of the perpetrators of the offense—one 
of the principal actors in the commission of the offense.” 

8th. Because the court erred in charging that “the de- 
fendant is indicted as principal in the first degree. Before 
you can convict for this offense, you must believe that the 
defendant was one of the actors or perpetrators of the 
crime, or that a conspiracy was formed by himself and 
another ta take the life of Ballard, and he was present and 
in some way participating in the act, or assisting another in 
doing it, when another has already been tried and convicted 
under the same indictment as the actual perpetrator of the 
offense charged.” 

9th. Because the jury found contrary to the charge of 
the court as set out in the preceding ground. 

10th. Because the court erred in ruling that the defendant 
could be tried and convicted under this bill of indictment, 
when Childs had been put on trial and found guilty of being 
the actual perpetrator of the crime charged in said indict- 
ment. 

The motion was overruled, and defendant-excepted. 


Frank L. Haratson, for plaintiff in error, cited as fol- 
lows: On venue, 56 Ga., 36; 48 7b., 43; 6 Yerg., 367; 11 
Ga., 315; 34 7b., 78. On dying declarations, Code, §3781 ; 
Ist Phil. on Ev., 235; 1 Car. & P., 108; 4 Har., 562; 
11 Ga., 353; 1 East, 358; 12 Ala., 764; 24 Ga., 297; 41 
Lb., 484; 43 7b., 239; 2 Haywood, 31., Courts not take 
judicial notice of particular places in state, and distances, 
Code, §3751; Sharswood’s Notes to Stark. Ev., $858, 650 ; 
8 Car. & P., 436; 4 B. & Ald., 243; 2 Q. B., 789; 2 Ld. 
Ray., 1379; 42 E. C. L., 915; 6 Zd., 243. On competency 
of juror, 3 Black. Com., 363; Coke Lit., 157, §28; 28 @a., 
439; 33 7b., 407; 1 Arch. Crim. Pro., 511. 


R. N. Exy, attorney general; F. D. Disauxe, solicitor 
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general; J. A. Hunt, for the state. Dying declarations, 
11 Ga., 353; Code, §3781; 1 Phil. on Ev., 237. 


BLEcKLEY, Justice. 


The court committed only one error in the progress of 
the trial, and that was in pronouncing Lester a competent 
juror. We think he was incompetent by reason of his re- 
lationship to his uncle Barrett, who had been active in pro- 
moting the apprehension and prosecution of the accused. 
It was not the official duty of the uncle so to act by virtue 
of his station as a county commissioner. He must, we 
think, be treated as a volunteer prosecutor, and as having 
committed himself personally and in his private capacity 
to the side of the prosecution. If by his co-operation any 
of the county revenue was expended in a reward, we do 
not see why he cannot be legally coerced to refund it. As 
a county commissioner he had no authority to devote the 
public money to such an object. But whether money was 
expended or not, he seems to have taken the position of 
an active prosecutor, and we think it makes no difference 
that his name was not marked on the presentment or indict- 
ment. Nor does it make any difference that the nephew 
declared on oath his ignorance of his uncle’s participation 
in the proceedings against the accused. We understand 
this declaration to have been made whilst his competency 
was under investigation. Up to that time he was igno- 
rant, but we can see no reason to think that he remained so. 
As he was present when the matter was examined in open 
court, there is every probability that he became enlightened 
by the same means which enlightened the court. When 
adjudged competent as a juror, he most probably knew 
which side his uncle had taken, and how his interest against 
the accused had been manifested. In nothing which we 
have said do we intend to discourage any citizen from 
prosecuting, or aiding to prosecute, in this or any other case. 
Such a service is often invaluable to the public welfare and 
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the cause of justice. So far from being reprehensible, it 
is highly meritorious. But it is our duty to say, and to hold, 
that the active prosecutor of an offender is incompetent to 
try him asa juror, and so are his near relations. The head— 
notes and the reporter’s statement being so full, it is un— 
necessary to add more. 

Judgment reversed. 


Everetr vs. THe State or GEORGIA. 


. What the prisoner said on being arrested some hours after the assas- 
sination, and two miles distant from the place where it was commit- 
ted, is not evidence in his favor. 

. Threats by the prisoner against the life of the deceased are admis- 
sible in evidence, though made some years before the assassina- 
tion. 

. One who is not an expert or practicing physician may, after describ- 
ing the wound, give his opinion that it caused death, and may give 
his opinion, with the reasons therefor, that the deceased could not 
possibly have inflicted the wound on herself. 

. Even in a case of homicide, a request to charge may be denied, if 
the matters embraced in the request have been fully and correctly 
submitted to the jury in the general charge as given. 

. Where the whole charge is in the record, and the same, taken all 
together, is fair and full, and lays down substantially the law of the 
case as applicable to the facts in evidence, mere inaccuracy in some 
of the language will be treated as immaterial, the correction being 
virtually made by the general import and spirit of the instructions. 

- Though the evidence is all circumstantial, it is sufficient, if the jury 
believed it; and that they did believe it is apparent from their ver- 
dict. 


Criminal law. Evidence. Threats. Witness. Experts. 
Charge of Court. New trial. Before Judge Crisp. Ma- 
con Superior Court. December Term, 1877. 


Everett was placed on trial for the murder of Antoinette 
Felton, alleged to have been committed on August 25th, 
1877. He pleaded not guilty. The evidence against him 
was purely circumstantial. The case as made was, in brief, 
as follows: 
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On Saturday, August 25th, 1877, the body of deceased 
was found in a thick piece of woods, about fifty yards from 
the public road leading from Montezuma to Marshallville ; 
there was a severe bruise on her head, and her throat was 
cut from ear to ear, the head being nearly severed from the 
body. This place was one-half mile from the defendant’s 
house. The body was found at about twoo’clock p.m. At 
the time of her death deceased was about seventeen or 
eighteen years old. She was the sister of defendant’s wife, 
and had been living with him since she was a very little 
girl. About three years before she had given birth to a 
child which was recognized by the defendant as his. He 
showed great attachment for her. He was a leading man 
in the church at the time of the birth of this child, and 
subsequently became a preacher, if he was not then. This 
event (the birth of the child) seriously impaired the har- 
mony of his family and church relations, and when angry, 
in discussions growing out of the matter, he stated several 
times that he would kill her (deceased), or be killed himself 
before any other man should have her. 

To the admission of these threats defendant objected on 
account of the time which had elapsed since they were 
made before the homicide. They were nevertheless admit- 
ted, and he excepted. 

From then until deceased’s death, he showed great jeal- 
ously of the attention of other men to her. As she 
grew older these attentions increased, as also did the morose 
jealousy of the defeudant. Deceased wasa “ likely” mulatto 
girl, and popular with the young negroes of the neighbor- 
hood. Cicero Osby was quite attentive to her, and was 
therefore especially obnoxious to defendant. There was 
every reason to suppose that he was engaged to be married 
to her. On the evening before her death, about an hour 
before sunset, she left defendant’s house in company with 
other young men and women, to attend church. She did 
not return home that night, but went to her brother’s, about 
one mile from defendant’s, in company with Cicero. At 
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about sun-up, before breakfast, she left for home, and that 
is the last time she was seen alive by any reliable witness. 
On the side of the road, near where the body was found. 
was a place where some one had been seated. Tracks, sim- 
ilar to those made by defendant, were traced to within about 
three hundred yards of the place of the homicide, and by 
one witness to within sixty yards.. About the time deceased 
left on Friday evening, defendant, unexpectedly to his other 
hands, resumed work, and as deceased did not come, he 
went down the road after her to bring her back, but failed 
to overtake her. He had seen Cicero talking to her, and 
knew he was with her. It was supposed by the hands, con- 
sisting of deceased, her step-father, and defendant’s daugh- 
ter, that they had “ knocked off” for the week. On the 
next morning defendant arose unusually early, and, after 
feeding his mules, disappeared until between nine and ten 
o’clock. He then changed his clothes and carriéd a load of 
water-melons to town. He was arrested’ between three and 
four o'clock, partially inebriated, something unusual for 
him. He was foreman of one of Mr. Felton’s places, and 
from his boyhood had been a laborious and trusted servant. 
At the time of his arrest, when asked for his weapons, he 
gave up a pocket-knife, but subsequently produced a razor 
which he said one Hafers had given him tocarry to Langley 
to be sharpened. Hafers testified that this statement was 
true. No blood was found on either the razor or the knife. 

When the deceased did not return home on Saturday 
morning, her mother, whom she had promised to return 
early, sent a boy to her brother’s to ascertain the cause of 
her delay, and when it was ascertained that she had left her 
brother’s early in the morning, the colored population of the 
neighborhood set out to find her, and her body was found 
in the condition above stated. 

L. M. Felton, not a physician, testified as to the wounds, 
position of the body, ete., and gave it as his opinion that 
she could not have inflicted the wounds upon herself. 

P. Timberlake testified that. from the description of the 
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wounds in evidence, they produced death ; that he had been 
a practicing physician for more than twenty years of his life, 
but was not then, except in his own family. 

To the evidence of Felton and Timberlake above stated, 
the defendant objected. The objection was overruled and 
he excepted. 

A witness, Wade Hangabook, testified to having seen the 
defendant seated on the side of the road near where the 
body was found at about ten o’clock on the morning of the 
homicide, and that he saw deceased come up the road to 
where he was, and accompany him in the direction of where 
she was killed. 

This witness was severely impeached in an attack upon his 
character and his intelligence, and by showing that it was 
impossible for him to have been where he testified he was at 
the time indicated. 

The jury found the defendant guilty, but recommended 
his imprisonment in the penitentiary for life. The defend- 
ant moved for a new trial upon the following grounds, to- 
wit : 

1. Because the court excluded the statement made by 
defendant at the time of, and soon after his arrest, to the 
effect that on the Friday evening before the homicide he 
went up to Mr. Baldwin’s house, following the deceased and 
others. looking after his cow, and that he then saw sitting 
in Mr. Baldwin’s front porch three men, to-wit: old Mr. 
Baldwin, J. T. Baldwin, and another person, a stranger to 
him. 

The only effect that this evidence, if admitted, would 
have had on the case, would have been to show that defend- 
ant was in search of his cow rather than following deceased, 
and to corroborate his statement to the jury that the tracks 
by which it was sought to implicate him, were made on the 
preceding evening, as it was shown by other reliable testi- 
mony that the persons described by defendant were in Mr. 
Baldwin’s piazza at the time stated, and that they could 
have been seen from the point where the tracks were lost 
by reason of entering the woods. 
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2. Because the court admitted the threats as above stated. 

3. Because the court admitted the opinions of Felton and 
Timberlake, as above set forth. 

4. Because the court refused to give a certain request in 
charge. As to this ground, it is only necessary to state that 
the request was fully covered by the general charge. 

5. Because the court erred in charging as follows: “It is 
not enough that the evidence goes to show guilt; it must 
be inconsistent with the reasonable supposition of his inno- 
cence. But when evidence is so inconsistent with the sup- 
position of one’s innocence, then, gentlemen, there is no 
reason why jurors should not convict on circumstantial evi- 
dence. Whilst it is true that a man ought not to be pun- 
ished for an offense of which he is guiltless, the jury ought 
not to pronounce a man innocent for the want of positive 
evidence of his guilt. Circumstances satisfactorily proven, 
which point to the guilt of a party, and which are irrecon— 
cilable with the hypothesis of his innocence, or which 
require explanation from him and may be explained by him 
if he be innocent, but which are not so explained, ought to 
satisfy the conscience of every juror, and justify him before 
that forum for rendering a verdict according to their almost 
unerring indication. Any other rule would expose society 
to the ravings of the most depraved men. The most atro- 
cious crimes are committed in secret, and are perpetrated 
generally under circumstances which preclude the introduc- 
tion of positive proof of the guilt of the person or persons 
who committed them.” 

6. Because the verdict was contrary to the law and the 
evidence. rte 

The motion was overruled and the defendant excepted. 


Auten Fort; J. A. Epwarps, for plaintiff in error. 


C. B. Hunson, solicitor-general, by B. P. Hottis; Joun 
R. Worrtit, for the state, cited 54 Ga., 244; 57 Jb., 102; 
55 [b., 196; 43 Zb., 483; 17d. 610; 272, 1,3; 28 Zd., 
192; 32 Zd., 390. 
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BLEcKLEy, Justice. 


1. The declarations of the prisoner, offered in his be— 
half as evidence, were no part of the res geste, either of 
the walk which he took on the afternoon previous to the 
assassination, or of the assassination itself. From the end— 
ing of the walk, the declarations were separated by the 
interval of a whole night and much of the following day, 
and from the ending of the assassination, they were separa- 
ted by several hours. Jn locality they were separated from 
the scene of either event by the distance of two miles. 

2. The threats proved as made by the prisoner against 
the life of the deceased, were threats of jealousy, not of or- 
dinary rage or anger. They were not recent, but the evi- 
dence indicates that the passion which prompted them was 
still in full heat, and, instead of abating since the threats 
were made, that it had been lately rendered more intense 
by the prospect of the girl’s approaching marriage. He 
had long ceased to utter threats, but as his illicit relations 
with her continued, and his interest in her was not lessened, 
his purpose to sacrifice her rather than see her possessed by 
another, as openly declared some years before, was possibly 
not the less settled becanse cherished more discreetly in 
silence. The threats to which the witnesses testified, showed 
that his mind was formerly turned to the awful means of 
baffling his rivals which his or some other hand ultimately 
employed. He had thought of slaying her to prevent oth- 
ers from enjoying her, and sure enough, when the time 
grew near for her to be married to a man of her choice, 
she was horribly butchered in the woods not far from the 
prisoner’s house. Is there a donbt that his old passionate 
threats, the offspring of the sort of love that can kill, are 
calculated to cast some light, though dim and indistinct it 
may be, on the tragic end of this poor, guilty girl? Our 
concern with them at present is only to see that they are 
admissible evidence, and we so pronounce them. Shaw 
ws. The State, 60 Ga., 246. 
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3. Doctor Timberlake had, for more than twenty years of 
his life, been a practicing physician, and, though he had 
retired as a general practitioner, was not wholly separated 
from practice at the time of the trial. He still practiced 
some in his own family. But irrespective of this last cir- 
cumstance, we think he was an expert relatively to the 
special subject matter on which he was examined. One who 
had ever studied anatomy and physiology sufliciently to 
become a physician, would not be likely to err in forming 
opinions upon such questions as Dr. Timberlake was called 
upon to answer ; such as, the force by which blood would 
flow from a wound in the throat, made by cutting while in 
life or after death ; whether the blood would be likely to 
touch and stain the clothing of the person who made the 
incision; what artery would have been severed by the 
gash described ; whether the deceased could have inflicted 
it upon herself, and with what result as to the jetting out 
or spirting of the blood; what differences in the effects 
would have ensued from different positions of the body ; 
what degree of force in a blow would be required to 
suspend animation so as to arrest the flow of blood, ete. 
As to the sufficiency of the wounds described to produce 
death, there could be no possible doubt. The witness Fel- 
ton, was not an expert, but in giving his opinion concern- 
ing the wounds, ete., he rendered his reasons by stating the 
facts. Code, §3867. He saw for himself all the facts on 
which his opinion was based, both as to the wounds and the 
apparent impossibility that the deceased could have inflict- 
ed them upon herself, and these facts he detailed to the 
jury. ~ 

4. The general charge of the court embodied the sub- 
stance, and almost the language, of the request to charge 
made by the prisoner’s counsel. Even in a capital case, a 
request may be declined where to give it would be a mere 
repetition of what has already been fully and correctly 
delivered. 

5. The entire charge of Judge Crisp is in the record; 
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taken all together, it is fair and full, and lays down sub- 
stantially the law of the case as applicable to the facts in 
evidence. A nice verbal criticism would discover, perhaps, 
a few inaccuracies of expression, but these may be treated 
as immaterial, since they are checked and virtually correct- 
ed by the general import and spirit of the instructions. If 
the language excepted to in the motion for a new trial stood 
alone, there would be difficulty in arriving at the exact 
meaning of the judge when he says, “Circumstances satis- 
factorily proven which point to the guilt of a party, and 
which are irreconcilable with the hypothesis of his inno- 
cense, or which require explanation from him and may be 
explained by him if he be innocent, but which are not so ex- 
plained, ought to satisfy the conscience of every juror, and 
justify him before that forum for rendering a verdict ac- 
cording to their almost unerring indication.” The charge in 
its completeness is too lengthy for insertion in this opinion, 
but from an examination of it, we are satisfied that no 
mistaken impression was produced upon the jury by the 
foregoing extract. The judge did not intend to express his 
opinion that the circumstances of this particular case in- 
dicated guilt, but that it was in the power of circumstances 
to indicate guilt with a precision almost unerring; nor did 
he mean to say that a conviction could be had in any case, 
though the circumstances, as left by the proof. were recon- 
cilable with the hypothesis of innocence. His meaning 
was, that though there can be no conviction unless the 
circumstances are irreconcilable with the hypothesis of in- 
nocence, yet, the circumstances may be considered as being 
of this character when they are such as to require explana- 
tion, and none is given, if to give it would be in the par- 
ty’s power were he innocent. 

6. Both the credit and the intelligence of the witnesses 
were for consideration by the jury. The evidence was cir- 
cumstancial, but if the jury believed the facts narrated to 
be all true, they could have reasoned therefrom to the guilt 
of the prisoner without subjecting the facts to any violent 
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strain. We do not undertake to say that the prisoner is 
guilty, as an original proposition. All we can affirm is that 
he was legally convicted. 

Judgment affirmed. 


Camp vs. Simmons. 


[WARNER, Chief Justice, was providentially prevented from presiding in this case.] 


. Where asight draft, payable generally to the order of a named per- 
son, was drawn by a corp«ration on itself, and by itself accepted, 
and was indorsed in blank by several persons, and suit thereon was 
brought by the executors of the payee against the corporation as 
principal and the others as indorsers, (the payee himself never hav- 
ing indorsed the instrument, so as to take the position of first in- 
dorser,) and judgment was rendered in behalf of the executors 
against the defendants, and execution issued accordingly, the so- 
called indorsers, though described as suchin the declaration, judg- 
ment and execution, were not such technically or substantially, but 
under the act of 1826 (Cobb’s Dig. 594), were sureties for the cor- 
poration tothe payee. They were denominated indorsers in a loose, 
not in astrict sense, and the misdesc: iption is, after judgment, imma- 
terial, since their true character is apparent on the face of the record. 

. Though the draft was drawn, accepted and indorsed prior to the 
Code, parol evidence is admissible in a contest between the so-called 
indorsers, to show their actual relation to one another and to the 
consideration of thedraft. The parol evidence which was adduced 
corroborates and confirms their apparent relation, and leaves them 
liable to contribution as co-sureties. 

. One of them having paid off the execution, and having had the 
fact of payment properly entered on the same, he is entitled to con- 
trol the judgment and execution as provided for in sections 2167 
and 2170 of the Code. 


Negotiable instruments. Indorsement. Principal and 
security. Contribution. Evidence. Before Judge Rice. 
Gwinnett Superior Court. March Term, 1878. 


An execution in favor of the executors of William Malt- 
bie, proceeding for the use of Merit Camp, against the 
Gwinnett Manufacturing Company as principal, and Enoch 
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Steadman, Merit Camp, and James P. Simmons as indorsers, 
was levied upon certain land as the property of the defend- 
ant Simmons. He filed an affidavit of illegality substan— 
tially as follows: 

1st. Because the execution was issued against the Gwin- 
nett Manufacturing Company as principal, and Steadman, 
Camp and deponent as indorsers, and in the order named; 
that it appears from entries on the 7. fa. that it has been 
fully paid off by indorsers prior to this deponent. 

2nd. Because the judgment upon which said execution is 
based, was recovered on a draft or order drawn by said 
Steadman as the agent of said company, upon N. P. Hoteh- 
kiss as treasurer, in favor of said Maltbie, dated January 
22nd, 1862, and accepted by said treasurer ; that this instru- 
ment was given for money borrowed for the use of the 
company. That previous to this time deponent had sold 
most of his stock in the company, and on January 27, 1862, 
disposed of the balance, subsequent to which Hotchkiss, 
Steadman, Camp and a few others owned all the property. 
That in view of these facts, and without regard to the form 
of the security given, the parties aforesaid became legally 
liable and bound to deponent to pay said debt and to save 
him harmless; that deponent, after he ceased to be a stock- 
holder in said company, became but a surety for the par- 
ties aforesaid. 

3rd. Because the individual stockholders signing the in- 
strument sued on, would become liable for the payment of 
the amount thereby secured in the order of their signa- 
tures as between themselves; that to secure said stock— 
holders from loss the treasurer of the company indorsed 
first and the agent. second, so as to insure its payment out of 
the funds of the company which they had in their control 

To this affidavit a traverse was filed by Camp, setting 
forth the history of theexecution of the instrument sued 
on, that he had paid it offas surety, etc., and insisting that 
he and Simmons were both sureties technically speaking, 
and not indorsers, 
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Upon the issue thus formed, the pleadings and evidence 

presented the following case : 
_ The Gwinnett Manufacturing Company, a corporation, 
being in need of money, and its officers having discovered 
that $2,500.00 could be borrowed from Maltbie if persona] 
security were given, its president, Simmons, directed its 
agent, Steadman, to draw on its treasurer, Hotchkiss, in the 
following manner: 

**$2,500.00. OFFICE GWINNETT MANUFACTURING CoMPANY, 

Lawrenceville, Ga., January 22, 1862. 

At sight pay to the order of Wiliam Maltbie two thousand five hun- 
dollars for cash, at 7 per ct. 

To N. P. Horcuxiss, Treasurer. 

(Signed. ) E. SteapMAN, Agent.” 

This draft was duly accepted by the drawee. It was then 
indorsed by Hotchkiss, Steadman, Camp and Simmons. In 
this condition it was delivered to Maltbie, who advanced the 
money thereon as a loan to the corporation. Simmons tes- 
tifies that he directed the paper to be made in this shape, 
Hotchkiss and Steadman being first indorsers and men of 
means, to secure its being paid out of the funds of the com- 
pany then in their control; that he never contemplated assum- 
ing any other liability beyond that ofJast indorser. Camp 
testifies that his understanding was, at the time he signed, that 
the object of the paper’s being in that shape was to give credit 
to the company, and that no one placing his name on the 
back assumed any greater or less liability than the other; 
that he never heard of any such claim until he was so in- 
formed by Simmons after suit commenced. 

The draft not being paid, after the death of Maltbie, on 
August 8, 1868, his executors brought complaint against 
the company asprincipal, and Hotchkiss, Steadman, Camp 
and Simmons as indorsers. Simmons, as attorney for the 
defendants, filed pleas, ete. At March term, 1869, he con- 
fessed judgment for all of the defendants except Hotchkiss 
(he having become a bankrupt) for $2,500.00, principal, and 
$52.15 interest to judgment. On this confession, a formal 

6 
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judgment was entered against the company as principal and 
the other defendants as indorsers. Execution issued in the 
same form as to the character of the parties as had been 
observed in the declaration and judgment. It was levied 
upon the property of Camp, who at different times during the 
years 1874, 1875 and 1876, made payments thereon to the 
plaintiffs’ attorneys until the entire debt to them was satis- 
fied. The fact of payment by Camp was entered by the 
plaintiffs’ attorneys on the execution. After the judgment 
Steadman became bankrupt, and on June 1, 1876, Murray, 
the register in bankruptcy, paid to Camp, out of the assets 
of Steadman’s estate, $1,092.67, the same being one-third of 
the amount due on the execution at the time of the adjudi- 
eation of bankruptcy. 

The jury found the issue in favor of Simmons. Where- 
upon Camp moved for a new trial upon the following 
grounds, to-wit : 

1. Because the court erred in admitting the testimony of 
Simmons, to the effect that he suggested to, and directed, 
Steadman, the agent, to draw the paper in its present form, 
for the purpose of having the agent and treasurer, in their 
individual capacities, first bound, so that they would see to 
its payment with the funds of the company, and thereby 
protect the other signers, it appearing that Camp was not 
present at the conversation between the witness and Stead. 
man. Also, in allowing him to testify that he signed the 
draft with the intention of being liable as last indorser only. 

2. Because the court erred in holding, under the facts of 
this case, that Steadman, Camp and Simmons were indorsers 
only, and not sureties, and thus that Camp was not entitled 
to contribution from Simmons. 

3. Because the verdict was contrary to the law and the 
evidence. 

The motion was overruled, and Camp excepted. 


CrarKk & Pace; N. L. Horcnins, for plaintiff in error, 
cited Byles on Bills, 69, 70, 144; Chitty on Bills, 284; Ist 
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Parsons en Con., 245; Code, $2773; 26th Ga., 223; 4th 
Tb., 266, 274, 275; 95th U.S.,90. Parties liable as original 
promissors, Story on Prom. Notes, $58 ; 2nd MeMull., 313; 
9th Verm., 345; 12th Verm., 219; 16th Verm., 554; Ed- 
wards on Bills (2 Ed.), 222; 15th Ohio, 228; 13th @2., 312; 
2nd Hill, 663; 19th Pick., 260; 7th Gray, 284; 9th Cush., 
104; 44th Maine, 433. Liable to contribution, Code, 
§§2173, 3132; Ist Ga., 200; 38ta 75.512; Ist Par. on 
Contracts., 31; 1st Ohio, 413 Code, §§2756, 2170, 3599, 
3082, 3562, 4213, 3491, e¢ seg. Simmons’ testimony inad— 
missible, 4th Ga., 95; 1st Greenl. Ev., $277. 

Winn & Spoons, for defendant, cited Code, §§2780 
9171; Ist Ga., 205; 8th 76,117; 7th John., 361; 8th 
Ala., 581; Code, §2151; 46th Ga., 14. Conclusiveness of 
judgment, Code, $§3577, 3826, 2897; 1st Starkie’s Ev., 
228; Code, §§3491, 3494; Lapse of time, Code, §§2919, 
4220. See 11th Ga., 450; 25th 7b., 696; Simmons’ evi- 
dence admissible, Code, $§2757, 3773. 


BLEcKLEy, Justice. 


A sight draft, drawn and accepted by a corporation (the 
corporation drawing by an agent, and accepting by its treas- 
urer), bearing date January 22d, 1862, payable to the order 
of Maltbie, and indorsed in blank, before delivery, by the 
said agent and the said treasurer, each individually, and by 
Camp next, and last by Simmons, was given for money 
loaned by the payee to the corporation. The object of the 
transaction was to secure the payee for the loan of the 
money. He was not expected to indorse the draft so as to 
take the position of first indorser, he never did indorse it, 
but died possessed of it; and his representatives recovered 
judgment upon it against the corporation as principal, and 
three of the indorsers as such, Camp and Simmons included, 
in asuit begun in 1868 and ended in 1869. Upon this 
judgment execution issued against the principal and the 





SUPREME COURT OF GEORGIA. 


Camp vs. Simmons. 


three so-called indorsers, the execution following the judg- 
ment in describing the parties. Camp paid it off, and had 
the fact of payment by him entered upon it by the attorneys 
of the plaintiffs. He then caused the execution to be levied 
on the property of Simmons, with a view to realize contri- 
bution from Simmons as his co-surety. Simmons resisted 
by aftidavit of illegality. 

1. Is the relation of Camp and Simmons that of indorsers, 
in the strict and proper sense, or that of co-sureties? This 
question finds an answer in the case of Collins vs. Everett, 
4 Ga., 266. In that case it was held that a promissory note 
made by Moore, payable to Everett or order, and indorsed 
by Collins, was a contract on which Collins was bound to 
Everett in the character of surety for Moore. The decision 
was put upon the act of 1826 (Cobb’s Dig., 594), which act 
embraces drafts as well as notes, and was in force in 1862, 
and is therefore as applicable to the draft which Camp and 
Simmons indorsed, as it was to the instrument which was 
under consideration in Collins vs. Everett The differences 
between that instrument and the one with which we are 
now concerned are not essential differences. The former 
was a note, the latter a draft ; the former had one indorser, 
the latter four. After acceptance, the acceptor of a draft 
or bill stands to the instrument in a relation corresponding 
to that of the maker of a note—1 Parsons on Notes and 
Bills, 54, 55. The draft, then, may be treated as a note 
made by the corporation, payable to the order of Maltbie, 
and indorsed before delivery to him by the four indorsers. 
If it had in fact been a note and indorsed by one only 
of these four, then it would have been almost exactly like 
the note in Collins vs. Hwerett. The differences, in that 
event, would have been reducible to these: the note in 
Collins vs. Everett was due at twelve months after its date, 
and was payable to Everett or order; the draft was due at 
sight, and was payable to the order of Maltbie. But in 
reference to any rule of law involved in the present inquiry, 
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such differences as these are of no moment whatever; 
whether a party to an instrument is strictly an indorser or 
not, is not dependent on the time of maturity, nor is it 
dependent on the verbal difference between A or order, and 
the order of A, in setting forth the payee; these two 
forms of connecting negotiable words with the payee’s 
name are legally equivalent, each with the other. So, it 
may be affirmed that in every essential particular, were the 
draft a note with but one indorser, it would be so much 
like the note in Collins vs. Hverett that the position 
of the indorser would be the same on both instru- 
ments. Now, the distinct ruling in Collins vs. Everett 
was, that the indorser was liable to the payee, not as indorser 
strictly, but as a surety for the maker. If a single indorser 
would be thus liable, can any reason be imagined why four 
indorsers would not be liable in the same way? And, cer- 
tainly, if several persons are liable on one and the same 
cortract us sureties, and only as sureties, their apparent rela- 
tion among themselves is that of co-sureties. Our conclu- 
sion is, that Collins vs. Everett is an authority directly in 
point on the main question involved in the present case, 
and that it rules that question in favor of Mr, Camp, the 
plaintiff in error. Moreover, on principle, we are unable 
to perceive how the indorsers on the draft could be held 
liable to Maltbie, the payee, as indorsers strictly and prop- 
erly. Any possible view of their position which would 
regard them as indorsers in a strict legal sense, would for- 
ever protect them against liability to the payee at all ; for 
in order for them to be indorsers relatively to the payee, he 
would have to indorse the draft himself, or it would have 
to be considered as indorsed by him, in which case he 
would be a prior indorser, and they subsequent indors- 
ers; and as a subsequent indorser is never bound to a prior 
indorser, but just the contrary, a prior indorser being bound 
to any subsequent one who takes up the paper, the result 
would be that, looking to the draft alone and the indorse- 
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ments thereon, the payee might become liable to them in 
case he negotiated the draft and they had it to pay, but they 
never could by any posssibility become liable to him. 
Whether the draft be considered as a note or as a bill is 
utterly immaterial ; for the payee of either a note or a bill 
payable to his order, is always the first indorser, actual or 
prospective, where there are other indorsers on the instru- 
ment. It was for this reason that it was held in Collins vs. 
Everett, supra, that at common law Collins, the indorser of 
the note, was a second indorser, Everett, the payee, being 
prospectively the first. A further ruling made in that case, 
an inevitable corollary to the foregoing, was, that Collins 
was not liable to Everett, as indorser, at all. Had not the 
act of 1826 converted the so-called second indorser into a 
surety, thus radically changing what was deemed his com- 
mon law attitude to the payee, Everett could never have 
recovered of Collins in that action, all parol evidence to fix 
the relations of the parties being excluded ag inadmissible 
under the law as it then stood. There is no contract of 
indorsement between the indorser of a note or bill and the 
payee thereof ; an indorser’s contract is with the indorsee, 
and where there is no indorsee, no contract of indorsement 
is complete, and consequently no actionable liability as 
indorser is incurred. Neither in Collins vs. Everett, nor in 
the case now before us, was there any indorsee. In neither 
case could there have been any indorsee until the payee had 
himself indorsed the instrument ; and in either case, if the 
payee had indorsed and negotiated the instrument, his 
indorsement would have infused life into the other indorse- 
ments, as such, and each indorsement would have become a 
complete contract of indorsement proper. Each indorsement 
is a separate contract. 2 Ga., 158. And,in contemplation of 
law, whether the indorsement by the payee be first or last in 
manual execution, it is always first in the series of contracts, 
and until it exists the others are inoperative as contracts 
of indorsement proper. By the doctrine of relation, when 
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the purposes of justice require the doctrine to be applied, 
the whole series may be referred back to the date of the 
instrument, or to the time when the earliest manual indorse- 
ment took place; but by no fiction can the legal order of 
the payee’s indorsement as the first of the series be changed, 
or be considered as changed. His indorsement may be 
latest in execution, and last in position on the paper, but in 
legal contemplation it will be precedent to all the others; 
and he will incur the liabilities and have only the rights of 
a first indorser, relatively to the other indorsers considered 
asindorsers proper, and looking only to the instrument 
itself and its several indorsements. It is, however, needless 
for our present purposes to trace out the consequences of a 
supposed indorsement by the payee of the draft. The 
actual case is one in which no such indorsement took place, 
and similar in this respect was the case of Collins and Ev- 
erett. It was urged upon us in argument, that though the 
action upon the draft was by the legal representatives of 
the payee, yet the action proceeded against the indorsers as 
such ; that in that character were they sued, in that char- 
acter was judgment rendered against them, and in that char- 
acter were they charged in the execution, which issued upon 
the judgment, and which Camp paid off, and now seeks to 
control and enforce against Simmons. This being so, the 
conclusion sought to be established by the argument was, 
that, whether there was any contract of indorsement or not, 
was no longer an open question, that question having been 
adjudged when a suit against the indorsers terminated in a 
judgment against them as indorsers. But the whole record 
of that suit is before us, and upon the face-of the same it is 
apparent, that the so-called indorsers, though described as 
such in the declaration, judgment and execution, were not 
such technically or substantially, but according to the act 
of 1826, were sureties for the corporation to the payee, and 
relatively to him could not have been indorsers proper. 
They were denominated indorsers in a loose, not in a strict 
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sense, and the misdescription is, after judgment, immaterial. 
The state of the instrument sued upon, as the record of 
the suit presents it, is more to be regarded than is the 
nomenclature of the pleader in classifying the defen- 
dants. Calling them indorsers did not make them 
so in a strict and proper sense. Names often mislead 
where the means of checking their indications are not 
at hand, but here the means are at hand in the same record 
in which the names are found. At the same time the de- 
fendants are called indorsers. The reason why they are so 
denominated is set forth in the pleadings by presenting a 
copy of the instrument, and from that it is seen that, on the 
principles stated above, they are not indorsers proper, but 
sureties. In 6 Ga., 581, it was intimated that a bill in 
equity entitled a bill in the nature of a bill of review, would 
not take character from its improper title, rather than from 
the allegations made in it. In 17 Zd., 187, it was held that a 
ji. fa., called in some of the proceedings an «lias fi. fa., was 
nevertheless to be classed as an established copy, because its 
contents showed it was that and not an alias. See, also, 58 
Tb., 555. In 18 7b., 492 a writ of guza timet was prayed 
for, and the court thought this blunder in naming the rem- 
edy appropriate to the case made by the pleadings might be 
disregarded. In 34 7b., 157, it was ruled that calling an 
estate a remainder, both in the contract and in the pleadings, 
when it was not a remainder, did not make it one. The 
term, it was said, was used loosely, and in what Mr. Fearne 
calls a lax sense. It thus seems that the term remainder, as 
indeed most others, has more than one signification. As 
to the term indorser, while it has but one strict legal mean- 
ing, it has colloquially two other meanings, in one of which 
it is applied to any person who signs an instrument on the 
back after another has signed it on the face, and in the other 
it is a synonym for surety: “1 must have an indorser,” 
means not unfrequently the same as, “I must have a surety, 
or some personal security.” No person is an indorser in a 
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strict legal sense, however else he may be bound, who has 
not entered into that species of contract known to the law 
as a contract of indorsement. The rule that there is no 
contribution among indorsers, and that they are bound in 
the order of their indorsements, each indorsement being re- 
garded as a separate contract, has relation to those who are 
indorsers in this strict legal sense, and to none others. The 
record we have been considering shows no contract of in- 
dorsement, no separate contract by each of the nominal in- 
dorsers, but a contract of suretyship common to them all, 
and on that contract the judgment was recovered. They 
ought to have been sued as sureties by name, not as 
indorsers, for the pleadings ought to describe the par- 
ties in their true legal relation to the cause of action; 
but a misdescription of this nature can be sacrificed with- 
out the slighest violence to the rights of the parties, 
whereas, the overthrow and destruction of these rights 
as between the co-sureties would, or might, result from 
sacrificing the true contract in order to preserve the false 
description. Form and substance are sometimes insepar- 
able, but where they are divisible and both cannot be pre- 
served, it cannot be doubtful which should be saved, and 
which suffered to perish. 

Another point made in the argument was to the effect 
that, according to the ruling of this court in Stiles vs. 
Eastman, 1 Ga., 205, the act of 1826 brought in no 
new rule on the subject of contribution, and that neither 
by that act nor by the common law were accommodation 
indorsers subject to contribute; and that, though the 
Code as construed in 46 G2., 14, renders them subject, 
this provision of the Code applies to no contract made prior 
to 1863, the year in which the Code went into effect. The 
last proposition is certainly true, and being so, the Code 
cannot be invoked on this branch of the present case. 
Equally inapplicable, though for a different reason, is the 
decision in Stiles vs. Eastman; for that decision has relation 
to indorsers proper, not to nominal indorsers who for lack 
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of any effective contract of indorsement could not be recov- 
ered against as indorsers proper, but only as sureties. The 
act of 1826 is called up by us, as it was by our predecessors 
when Collins vs. Everett was decided, for the sole purpose 
of making outa liability as surety where no liability as 
indorser had matured, or could ever mature in favor of the 
plaintiff in the action. We go to the act of 1826 to 
make Camp and Simmons and the rest sureties under 
circumstances where they were not actionably liable as 
indorsers, and having thus made them sureties, we go to 
the common law for the doctrine of contribution. We 
make no attempt to draw that doctrine from the act of 1826, 
nor to establish contribution between indorsers, and thus 
Stiles vs. Eastman is not in our way. Trueit is that the act 
of 1826 makes indorsers proper, as well as indorsers by mere 
position of signature, liable on the indorsed instrument as 
sureties; and, at first view, there is an apparent incon- 
sistency in holding that, though all are alike sureties under 
the act of 1826, some are liable among themselves to contri- 
bution, and othersnot. The inconsistency is apparent only, 
not real; for those who are indorsers by mere position of 
signature, and not by contracts of indorsement proper, are 
bound by the original contract, and by that alone, no other 
having been completed ; they are in effect primary parties, 
and that their signatures are indorsed rather than subscribed 
is of no consequence, except as a mark of suretyship; they 
are sureties in fact, though indorsers in form; another in- 
dorsement, that is, an indorsement by the payee being 
requisite to render their indorsements legally effective, they 
are sureties only. But those who have entered into com- 
plete contracts of indorsement are not sureties only; they 
are also indorsers. Each has entered into aseveral contract 
of indorsement, and by that he is bound. To hold that 
those who are sureties only are liable to contribute, and that 
those who are both sureties and indorsers are not liable, 
involves no contradiction. In making indorsers proper 
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liable at all as sureties, the act of 1826 is anomalous ; but in 
making formal indorsers who sign cotemporaneously with 
the execution of the instrument, liable directly to the 
payee, as primary contractors, though the instrument be 
negotiable not otherwise than by the payee’s order, it is in 
line with many authorities. See 8 Metcalf, 504; 7 Gray, 
284; 13 Jb., 580; 2 Mich., 555; 18 Mo., 74; 20 Jd., 571; 
44 Me., 433; 11 N. H., 385; 10 Rich. Law, 17; 1 La. An., 
248; 95 U.S., 90. 

2. The parol evidence, admitted on the trial of the affi- 
davit of illegality, went to corroborate and confirm the 
apparent relation of the co-sureties. It was not needed for 
such a purpose, and had it been objected to on that ground, 
perhaps it should have been excluded. Had it gone further 
and developed a state of facts showing that Camp and Sim- 
mons where not in eguali jure by reason of some special 
circumstance, or some arrangement between themselves, and 
that Camp had thus no right, or only a qualified right, to 
contribution from Simmons, then it would have been ma- 
terial. The prior judgment would not have shut it out; 
for while that judgment was conclusive evidence of the 
common liability, it was but prima facie evidence of the 
equali jure. 1 Ga., 200; 4 Zb., 547, The rule excluding 
parol evidence to explain blank indorsements, as held prior 
to the Code, and which the Code, in §3808, does away with, 
was, we believe, never applicable to controversies respecting 
contribution. The right to contribution is not directly in 
issue when the creditor is proceeding on the evidence of 
debt ; and it by no means follows that because the creditor 
cannot be affected by parol evidence, the debtors, as between 
themselves, cannot be affected by it. Where the dispute is 
between those who are to bear the burden, and relates to 
how it ought ultimately to be distributed, their actual rela- 
tion to one another and to the consideration of the debt can 
be inquired into; and freqnently this cannot be done with- 
out the aid of parol evidence. 
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3. The right to contribution depends on the law as it . 
stood prior to the Code, but the suit was brought and judg- 
ment recovered after the Code went into effect, and, as 
controlling final process to enforce the right of contribution 
is matter of remedy, the Code, on this part of the present 
case, is applicable. Sections 2167 and 2170 are in point» 
and they read as follows: 

§ 2167. “Any surety on the original contract, or on 
stay of execution, or an appeal, or in any other way, or the 
representative of a deceased surety, who shall have paid off 
or discharged the judgment, or execution, in whole or in 
part, and shall have the fact of such payment by him, en- 
tered on such execution by the plaintiff or his attorney, or 
the collecting officer, shall have the control of such execu- 
tion, and the judgment upon which it is founded, to the 
same extent as if he was the original plaintiff therein, and 
be subrogated to all the rights of such plaintiff, for the 
purpose of reimbursing himself from his principal.” 

§ 2170. “ All the foregoing provisions shall apply to cases 
where there are more than one surety, so as to enable a 
surety discharging the joint debt, in whole or in part, either 
pending the action or after joint or several judgments, to 
control the same against his co-sureties for the purpose of 
compelling them to contribute their respective shares of the 
amount so paid by him.” 

Judgment reversed. 


CampseL_L & Jones vs. Murray eé al. 


. When an individual farms upon the land of other persons without 
their consent and against their objection, and contracts debts in his 
own name for advances and supplies to carry on the business, the 
debts are his own, and not those of the owners of the premises. 
This is true though the owners may be his wife and her sister, and 
though he may intend the profits for their benefit. 

. A conveyance of the wife’s land to secure the husband’s debt is 
void. 
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3. If a man’s sister-in-law, of full age, though residing in his family 
and looking up to him for protection, becomes his surety and con- 
veys her land to his creditor to further seeure the debt, she is bound 
just as any other person performing the like acts would be. Any 
fraud or misrepresentation practiced by him to influence her action 
would not affect the creditor unless the creditor participated in the 
wrong or had notice thereof. 

. Adebtor is not the agent of his creditor in procuring security, 
though the creditor designate the very security required, and furnish 
to the debtor the instruments of writing which he demands to be 
executed by third persons as a condition precedent to granting 
indulgence on the debt. 

. A deed dated, signed and attested whilst the usury laws were in 
force, with no intention of the parties to postpone delivery, was 
not relieved from the operation of those laws by the absence of 
the grantees from the place of execution, and the failure of the deed 
to come to their actual possession until after said laws were 
repealed. 

. Though a deed be void for usury, equity will not decree its cancel- 
lation without payment or tender of the principal and lawful 
interest. Whoever would have equity must do equity. 

. In polling the jury, the better form of question is, ‘‘ Is that, or is it 
not, your verdict?” 31 Ga., 661, ‘‘ Did you consent to that verdict, 
and do you now consent?” is not substantially different from this 
form. An answer by a juror, to the effect that he had agreed to the 
verdict in the jury room, but that he did not think it was exactly 
right, should not be taken as committing him to the verdict abso- 
lutely. Assent in the jury room, where there is to be an immedate 
delivery into court, is not sufficient. It is necessary to abide by such 
assent and adhere to it until the verdict is no longer in fiert. When 
one or more of the jurors cannot face the parties and the public with 
the finding, there should be further deliberation. 


Equity. Debtor and creditor. Husband and wife. 
Principal and agent. Deeds. Usury. Jury. Verdict. 
Before A. 8. Gites, Esy., Judge pro hac vice. Houston 
Superior Court. November Term, 1877. 


Mary McCallie died in October, 1871, leaving Amanda 
L. Murray, Henrietta C. Anneker, her sisters, and A. P, 
Anneker and J. 8. Anneker, her brothers, all in South Car- 
olina, her heirs at law, in possession of a plantation contain- 
ing fifteen hundred and ninetecn acres, in Houston county, 





88 SUPREME COURT OF GEORGIA. 


Campbell & Jones vs. Murray e¢ ai. 


and a stock of mules and other personal property as usual on 
afarm. She died indebted to Campbell & Jones in five 
hundred and thirty-nine dollars and six cents for material and 
expenses furnished by them, who were factors, warehouse- 
men and commission merchants, in Macon, Ga., for run- 
ning the farm in the year 1871. 

This plantation was a part of the estate of one Anneker, 
who lived and died in South Carolina previous to 1871, 
leaving these five persons—that is, Mrs. McCallie, Miss 
Anneker, Mrs. Murray and their two brothers, as his heirs 
at law. 

After the death Mrs. McCallie, in the fall of 1871, under 
an agreement that Mrs. Murray and her sister, Miss Anneker, 
should take the plantation and property in Houston, and 
the two brothers the property in South Car lina, the estate 
of their father was divided. S 

Murray came from South Carolina and took posses- 
sion of the plantation and property in Houston county for 
his wife and his sister. Finding the farm destitute of corn, 
meat, mules and other necessary material to make a crop for 
the year 1872, and having no means or credit of his own, 
after telling Campbell & Jones the condition of the prop- 
erty, they agreed to let him have money and supplies; and 
to secure them in such advances, the amount of Mrs. McCal- 
le’s debt, and to pay for some mules he had bargained for 
on that day, he drew his draft for a sum that, when dis- 
counted, would produce the amount of her debt, and an- 
other draft to pay for the mules, both of which Campbell 
& Jones accepted, and executed a mortgage on the undivided 
half of the plantation and property in Houston county. 

In the spring of 1873, the farm having failed to pay, the 
parties came to a settlement, when Murray, his wife, and his 
sister, Miss Anueker, gave to Campbell & Jones, on the 
1ith of February, 1873, their three drafts to settle the 
amount due on the advances. 

These drafts were drawn for such sums as, when dis- 
counted, would produce the exact sum that was due. 





AUGUST TERM, 1878. 89 
Campbell & Jones vs. Murray e¢ al. 


One of these drafts was for the sum of $770.30, due the 
15th of September, 1873; one for $965.00, due the 1st of 
December, 1873, and the other for $826.00, due the Ist of 
November, 1873, all of which were accepted. On the 15th 
February, 1873, they made an absolute deed to Campbell & 
Jones for the express consideration of $2,600.00 for 1,100 
acres of said plantation. This deed was made to secure these 
drafts, and when executed the prior mortgage was canceled 
and satisfied. 

Under these circumstances, Mrs. Murray and Miss Anne- 
ker filed their bill against Campbell & Jones and Murray 
to set aside this deed on the alleged grounds that it was 
given to secure the debt of W. L. Murray; that its execu- 
tion by complainants was obtained upon fraudulent repre- 
sentations of Murray, acting in so doing as the agent of 
Campbell & Jones, and by reason of his persuasions and 
his influence over his wife and sister-in-law, who lived in 
the house with him, the fraudulent representations being 
that she, Miss Anneker, should have more confidence in him 
than to fear the signing of said paper would deprive her 
sister of a home; that it was a mere securityship; that he 
would certainly pay the money in the fall, and that no in- 
jury would result to her or her sister, and she was not 
advised of the nature, legal effect or consequence of the 
paper; that the deed was tainted with usury ; that at the 
time this deed was made they did not have the legal title. 
The deed from their brothers to them was made subsequent 
—that is, in March, 1873. 

The answer of Campbell & Jones, after stating how com- 
plainants acquired title, and the indebtedness of Mrs. 
McCallie to them, alleged that they, complainants, in order 
to supersede the necessity of administration, agreed to 
assume the payment of said debt, which, with sums advanced 
to them from time to time, amounted in the aggregate to 
$2,487.21, all of which went for the use and benefit of said 
parties and their said estate. They admit the charges as to 
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the execution of the mortgage and the deed, but state that 
complainants were allowed to remain on the land with the 
distinct understanding that if they failed to discharge their 
indebtedness by the 1st of January last, they should yield 
possession, and the land should become absolutely and un- 
conditionally the property of defendants; that complain- 
ants have failed either to pay the debt or to yield possession. 
They prayed that the possession of the land be delivered to 
them together with rents, ete. 

By way of cross-bill, they prayed that if their title is not 
complete at law, the deed mentioned may be considered and 
treated as an equitable mortgage, and the same foreclosed ; 
that they may have a general judgment against complain- 
ants and defendant Murray for the amount due them ; also, 
for general relief. 

In addition to the facts above stated, the evidence dis- 
closed that in 1872 Murray conducted the plantation on his 
own account, and against the consent and protest of 
complainants; that they did not even know from whom 
he was obtaining the supplies with which to carry on his 
farming operations, though, if he had been successful, the 
profits would have enured to their benefit. That the deed 
was prepared in Macon and sent by Campbell & Jones to 
Murray, in Houston county, for execution; that Murray 
understood that in procuring the execution of the deed, he 
was acting as the agent of Campbell & Jones; that the 
deed was executed by complainants at the instance of 
Murray, under the circumstances detailed in the bill, and 
returned by him tothe grantees. That cotton sufficient was 
turned over to Campbell & Jones to discharge the indebt- 
edness contracted by Mrs. McCallie, and hence the entire 
amount of the present indebtedness was created for money, 
supplies, ete., used by Murray in conducting the planting 
interests, except $50.00 or $60.00, applied to his own use. 
That though the estate of Mrs. McCallie was divided as 
above indicated in the fall of 1871, yet formal deeds were 
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not passed between the heirs until March, 1873. That it 
was agreed between Murray and Campbell & Jones that the 
land was to be reconveyed on payment of the debt, though 
no formal bond to that effect was given. That there was 
usury in the indebtedness thus secured. That Miss Anneker 
was a member of Murray’s family, and looked to him for 
protection ; that no one advised her in reference to the exe- 
cution of the deed but Murray, and she had no opportunity 
to confer with counsel. 

The jury returned the following verdict : 

“We, the jury, find and decree that the debt for which 
the deed in controversy was executed, was the individual 
debt of defendant, W. S, Murray ; that in taking said deed 
the said W. S. Murray acted as the agent of Campbell & 
Jones ; that said debt was not made for the benefit of com- 
plainants, and that they did not ratify the acts of the said W. 
S. Murray when he executed the deed set up as a ratification 
of the actings and doings of said W. S. Murray in and about 
the creation of said debt. 

“We further find that there was usury in the debt which: 
the said deed was given to secure, and that Campbell & 
Jones got the benefit of said usury. . 

“That said deed, and the drafts which constitute the con- 
sideration for said deed, were executed and delivered prior 
to the nineteenth day of February, 1873, and that the said. 
deed is void in consequence of the fraud, misrepresentation: 
and undue influence of the said W.S. Murray, agent of 
Campbell & Jones, practiced upon and made to complain-— 
ants at the time he procured the signatures of complainants 
to said deed.” 

The defendants, Campbell & Jones, moved for a new 
trial upon the following, among other grounds : 

1. Because the verdict was contrary to the law and the 
evidence. 

2. Because the court erred in charging as follows: 
“Were the drafts in question given to pay a debt of Mur 
ray, the husband? If it was his debt his wife could not be 

7 
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his security or make this deed for the payment of this debt, 
or to secure it.” . 

3. Because the court erred in the following charge: 
“Tf you believe it was her debt then she could make a 
deed to secure it, If Murray was her agent to make the 
debt, she is bound by his acts. The mere fact of his being 
her agent does not imply authority to bind the corpus of 
the property.” 

4. Because the court erred in this charge: “ If there were 
defects in the mortgage and they gave this deed to remedy 
such defects, it is a ratification, unless the deed is otherwise 
affected as charged in the bill.” 

5. Because the court erred in this part of the charge: 
* Did complainants own the land? Was it their farm? Did 
they know what Murray was doing in bringing supplies in 
for said farm from Campbell & Jones? If they did, they 
are bound for such debts so contracted, if they did not notify 
Campbell & Jones of their dissent before made.” 

6. Because the court erred in the following part of its 
charge: “If Murray and his wife were married since 13th 
December, 1866, then this land cannot be held subject to 
his debts.” 

7. Because the court erred in this part of its charge: 
“If Murray was Campbell & Jones’ agent in procuring 
these drafts and this deed from his wife and her sister, a 
delivery of the deed to Murray was a delivery to Campbell 
& Jones, If delivered to him before the 19th of February, 
1873, it does not come under the repeal of the usury laws, 
of that date.” 

- 8. Because the court erred in this part of its charge: 
“ Was there usury in these notes (drafts)? Did Campbell & 
Jones reserve more than lawful interest? If they did they 
are bound by it; that is, the deed in that case would be 
void, and they could not recover the land underit. If they 
received or reserved none this law does not apply to them, 
and they can recover if these parties are bound otherwise. 
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The date of the contract, that is the drafts, controls as to 
whether the deed is affected by usury or not.” 

9. Because the court erred in this part of its charge: “If 
they, Campbell & Jones, were accommodation acceptors and 
lent their credit to these drawers, they are not affected by 
the usury, although usury may be in the drafts, provided 
they neither received or agreed to receive any benefit there- 
from.” 

10. Because the court erred in this charge: “If they, 
complainants, agreed to pay Campbell & Jones usury in 
these drafts, and the deed was made to secure them, then 
the deed is void.” 

11. Because the court erred in the following part of its 
charge: “Inquire whether Murray, the husband of one, 
and the brother-in-law of the other of the complainants, was 
Campbell & Jones’ agent in procuring the execution of the 
deed. If he was, they, Campbell & Jones, are bound by 
what he said and did at that time in procuring the execu— 
tion of the deed, and if he at that time, as such agent, used 
any undue influence, made any fraudulent representations 
by which they were induced to make the deed, then they 
are not bound by it. But mere persuasion is not undue 
influence.” 

12, Because the verdict was not the result of the free, 
full and voluntary assent of all the jurors trying the same, 
in this, that in polling the jury, when the name of P. W. 
Stubbs was called, the court asked him, “ Is this your ver- 
dict ?” he replied, “I suppose so,” or words to that effect. 
Then, upon suggestion of counsel for complainants, the 
court changed the form of the question to “ Did you consent 
to that verdict, and do you now consent,” without objection 
to the change on the part of respondents. The juror then 
said that he had agreed to the verdict in the jury-room, but 
he didn’t think it was right; that he had been charged with 
making two mistrials, and he didn’t wish to be the cause of 
another. Tharpe and Saules, when polled, also said that 
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they had agreed to the verdict, but didn’t think it was 
exactly right. 

The impression produced on the mind of the court was, 
that these three jurors had agreed to or given in very re— 
luctantly to the verdict, and had very grave doubts as to its 
entire correctness. 

Defendants therefore objected to said verdict being 
received and recorded, because it was uot the unanimous 
verdict of said jury, and demanded that the jury be sent 
back to their room to make up a verdict under the law, 
which the court refused, but ordered the verdict to be de— 
livered in the form in which it was returned and recorded, 
and it was done. 

(This ground is modified in accordance with the qualifi- 
eation of the presiding judge.) 

13. Because the verdict was contrary to equity. 

The motion was overruled, and the defendants, Campbell 
& Jones, excepted. 
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BLEck ey, Justice. 


1. A husband farms upon land belonging to his wife and 
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her sister, but without their consent and against their objec- 
tion, intending the profits for their benefit. Does this en 
title him to contract debts for advances and supplies to carry 
on the business, and bind them or their property for the pay- 
ment of such debts? To ask the question is to answer it in 
the negative. 55 Penn., 386; 103 Mass., 560; 5 R. I., 376; 
1 Coldw., 67. It does not appear that any profits were pro- 
duced, or, if so, that they went to the ladies. 

2. A conveyance of the wife’s land to secure the hus- 
band’s debt is simply void. Code, §1783. 

3. But the wife’s sister is left free by the law to assist her 
brother-in-law in his business, just as if she bore no relation 
to him whatever. If she is of full age, though she reside 
in his family and look to him for protection, she may be- 
come his surety, and may convey her land to his creditor to 
further secure the debt, and she will be bound, as any other 
person would be by like acts and engagements. Nor will 
any fraud or misrepresentation practiced upon her by the 
debtor affect the creditor, though the latter be incidentally 
benefited thereby, unless he participated in the same, or 
had notice of it. 

4. In this case, it was songht to affect the creditors on the 
doctrine of agency ; that is, by treating the debtor as the 
agent of the creditors in procuring the execution of the pa- 
pers. The fraud committed by the debtor on his sister-in- 
law would thus, it was argued, be the fraud of the credit- 
ors, perpetrated th~ough their agent. But in causing his 
sister-in-law to execute the papers, the debtor acted for him- 
self, and not as the representative of his creditors. He de- 
sired indulgence upon his debt, and to obtain it, undertook 
to furnish the required security. The creditors had a right 
to dictate the terms on which they would grant indulgence, 
and to draft the very instruments which must be executed 
before it would be extended. To say that the debtor acted 
as their agent in complying with the conditions prescribed 
to him, would be to confound all the established distinctions 
between independent and representative action. The debtor 
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was his own principal, and the lady must be considered as 
having signed at his instance, and for his accommodation. 
Any other view of the matter would require us to regard 
the kindly offices of sureties as extended to creditors rather 
than to debtors. 

5. On the question of usury, the deed is to be judged by 
the law as it existed at the time of execution. There was 
no intention to postpone delivery, and when the deed reached 
the hands of the creditors, it had effect from the time it 
bore date. The repeal of the usury laws in the interval, did 
not erase the taint. It is not necessary that the grantees in a 
deed should be actually present at the time a conveyance is 
executed. It may become completely operative though they 
never see it. In other words, there may be a virtual legal 
delivery to the absent. A delivery to the messenger or 
carrier by which it was transmitted, or intended to be trans- 
mitted, would be sufficient. 

6. But though a deed be void for usury, why should it 
be canceled so long as the debt and lawful interest remain 
unpaid? ‘The cancellation of a deed is equitable relief, not 
a legal remedy; and equity grants its relief against usury 
on terms. Whoever would have equity must do equity. 
4 Ga., 239, 240, 241; 9 7b., 1387; 10 7b., 389; 1 Story’s 
Eq., 64 e, 301; Tyleron Usury, 435, e¢ seg. It is a mistake 
to suppose that because a usurious deed is not available as 
title, the maker can call for it at Go and have it can- 
celed. Even if it be entirely worthless to the creditor, he 
has a right to hold (fit)he obtained it lawfully and without 
frand. It is his property until the purpose for which it 
was given has been subservcd, so far as that purpose is con- 
sistent with equity and good conscience. And what under 
the snn is more consistent with the best equity and the best 
conscience than for a creditor to receive his principal and 
lawful interest? Let him have these, and then let him be 
constrained to surrender or cancel his securities, be they real 
or only nominal. 


“ 
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7. On the mode of polling the jury, enough is said in the 
seventh head-note. There was no legal verdict. See 6 
Johns., 68. 

Judgment reversed. 


Pace vs. Maxwett & Vason. 


. Where a vendee presented for his protection the title of his vendor, 
and it was passed upon on the trial of a claim, on a subsequent 
claim interposed by such vendor against the same execution, he will 
beconcluded. y 

2. Where claimant’s evidence showed that he had sold the property 
claimed, a verdict against him was proper. 
BLECKLEY, Justice, concurred on special grounds. 


Claim. Judgment. Jes Adjudicata. Evidence. Be- 
fore Judge Orisp. Lee Superior Court. March Term, 
1879. 


Maxwell & Vason foreclosed a mortgage against Gilbert ; 
the fi. fa. was levied, and Stokes claimed. The property 
was found subject. Afterwards, Pace, who was Stoke’s 
vendor, claimed. On the trial, the plaintiffs offered in evi- 
dence the record in the case in which Stokes was claimant ; 
claimant objected, was admitted. The jury found 
the property subject. Claimant moved for a new trial, 
which was refused, and he excepted. 

For the other facts, see the decision. 


Hawkins & Hawkeins, for plaintiff in error, cited 7 Ga., 
21; 37 [b., 10; 31 Zb., 668; 59 Jb. 78; 58 Id. 657; 57 
Lb., 204. 


D. A. Vason, for defendants, cited; on the evidence, 59 
Ga., 78; 53 Tb. 659; 58 7b., 305; 52 Fd., 596. 
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Warner, Chicf Justice. 


This was aclaim case, on the trial of which the jury 
found the property subject to the mortgage fi. fa. levied 
thereon. A motion was made for a new trial on the 
grounds therein stated, which was overruled, and the claim- 
ant excepted. 

1. The main question involved in this case is, whether the 
title to the land in controversy had been adjudicated on a 
former trial in which G. M. Stokes was claimant—see 59 
Ga. [ep., 78. The claimant insists that it was not adjudi- 
cated in that suit, becanse the title of Pace, the present 
claimant, was not put in issue in that suit, but only the title 
of Stokes, who purchased the land from Pace pending the 
rule nisi to foreclose the mortgage against Gilbert, the 
mortgagor, and that Pace’s title is older than the date of the 
rule nisi to foreclose the mortgage. It appears from the 
evidence in the record, that the plaintiffs introduced the 
record of the former suit finding the land subject, a writ of 
error to this court,and the remittitur therefrom to the court 
below aftirming its judgment in the case, and, also, that this 
very title from Gilbert to Johnson and Sutherland, and 
from them to Pace (the present claimant), and from Pace to 
Stokes, for the premices, had been passed upon in that liti- 
gation. This is the evidence in the record as approved by 
the presiding judge, from which it appears that the plaintiffs 
introducec the title from Pace to Stokes, the former claim- 
ant, thus showing that Stokes, the claimant in the former 
suit, derived his title from Pace, the present claimant, and 
if Stokes could not protect his title to the land derived 
from Pace from the plaintiffs’ judgment, neither can Pace, 
the present claimant, inasmuch as he has no better title 
against the plaintiffs’ judgment than he conveyed to Stokes, 
the claimant in the former suit, and the legal presumption 
is, that Stokes, the claimant in the former suit, availed him- 
self of all the benefit of Pace’s title to him on the trial of 
that suit, or which he might have derived therefrom. 
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2. But, be that as it may, when the plaintiffs showed that 
Pace had conveyed his title to the land to Stokes, as appears 
from the brief of the evidence in the record, the verdict 
was right for that.reason, if not for any other. There was 
no error in overruling claimant’s motion for a new trial. 

Let the judgment of the court below be affirmed. 


Scutey, guardian, vs. Tae Cuatranoconr: Nationar Bank. 


This court will not control the discretion of the presiding judge in the 
grant of a first new trial on the ground that in his judgment the 
verdict is decidedly against the weight of the evidence, unless it ap- 
pears clearly from the record that such discretion has been abused. 


New trial. Before Judge Kippoo. Muscogee Superior 
Court. November Term, 1877. 


Report unnecessary. 


Trornton & Gries; Preasopy & Brannon, for plaintiff 
in error. 


Ingram & Jounson; R. J. Mosss, for defendant. 
JACKSON, Justice. 


The law of this case was fully settled by this court in 58 
Ga., 369. A new trial was granted then purely upon an 
error of law in the charge of the court, and the judgment 
of the court below was reversed upon that ground. 

The verdict is again for Mrs. Schley ; but the judge who 
presided on this last trial being dissatisfied therewith, has 
granted a new trial, and it must have been granted by him 
because, in his judgment, it was decidedly against the weight 
of the evidence. The rule for this court is, that it will not 
interfere in the grant of a first new trial upon this ground, 
unless it be made plainly to appear to us that the presiding 
judge has abused the discretion the law gives him. See 
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54 Ga., 611, 692, 499, 500, 494; 55 7b., 416, 558; 56 Zb., 
83, 249, 398, 453, 468, 563, and many more. We cannot say 
that he has done so in this case. 

Judgment affirmed. 


Pearson & Co. vs. McDantEt. 


. Where a witness testifies that from business correspondence he is 
acquainted with the handwriting of the writer of a letter received 
by due course of mail, such testimony is enough to carry the letter 
to the jury as evidence, and the court was right to admit it. 

. The verdict is sustained by the testimony. 


Evidence. New trial. Before Judge Hittyer. Fulton 
Superior Court. October Term, 1877. 


McDaniel sued out an attachment against Pearson & Co. 
for the purchase money of eggs shipped by him to them at 
New York. On the trial, the condition of the eggs was a 
disputed question. Plaintiff tendered in evidence a letter 
from defendants acknowledging the receipt of the eggs in 
apparent good order ; the basis of its admission was plain— 
tiffs evidence that he never saw defendants sign their names, 
or heard them acknowledge this signature, but that he was 
acquainted with their handwriting from previous business 
correspondence with them, and from this knowledge the 
letter was in their handwriting. It was admitted, and this 
was the main ground of exception. 


McConnett & Heywarp, for plaintiffs in error, cited 2 
Stark. on Ev., 372; 21 E. C. L., 709; 2 Phil. on Ev., 599, 
692; Code, §3840. 


W. R. Brown, for defendant, cited Code, §3839; 30 Ga., 
476; 39 Jb., 545; 1 Gr. on Ev., §§40,577, and note. Ver- 
dict right, 42 Ga., 244; 48 7b., 339; 57 Zb., 596. 
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JACKSON, Justice. 


But two points are made in this record. 

1. First, it isssaid that the letters were improperly admit- 
ted. We think not. Proof was made that from corres— 
pondence with the firm the witness was acquainted with the 
handwriting, and that the letters were theirs, received by 
due course of mail. This was enough to admit them. See 
Code, §3833 ; 30 Ga., 476; 39 Ga., 545, cited by defendant 
in error. 

2. Secondly, that the verdict is contrary to the law and 
evidence. We agree with the presiding judge that it is not, 
and affirm the judgment. 

Judgment affirmed. 


Love Ess vs. STRICKLAND. 


[WarneR, Chief Justice, was providentially prevented from presiding in this case.] 


Where the vendee paid one-half the purchase money and procured de- 
fendant to pay the other half, taking title to himself and giving the 
vendee bond for title on being repaid, and the execution based on 
the judgment obtained by the defendant for the sum advanced is 
levied on the land, and an equitable claim is filed by the wife of the 
vendee setting up that the portion of the purchase money paid by 
her husband was with her money, and praying that she have half 
the land, or thut it be sold and she first repaid: 

Held, that in the absence of the charge of notice to the defendant, or of 
the insolvency of the vendor, the equitable claim was deficient. The 
case is covered by that of Boyd vs. Chappell, 56 Ga., 22. (R.) 


Claim. Husband and wife. Before Judge Rick. Gwin- 
nett Superior Court. March Term, 1878. 


Reported in the opinion. 


Winn & Smumons; J. N. Grienn, for plaintiff in error, 
cited as follows: Sale of wife’s property void, Code, §1783 ; 
54 Ga., 543; 57 7b., 207. Claimant not bound to show 
notice, 1 Chit. Pl., 222, 223. Equitable interest of claim- 
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ant, Code, §§2316, 3082, 3562; 30 @a., 96; Hill on Trus- 
tees, 92; Code, §3194. Fonb. Eq., 340; Adam’s Eq , 151-2; 
55 Ga., 445; Code, §3119; 2 Story’s Eq. Jur., §788-9; 54 
Ga., 690; 48 7b., 559-60; 1 Bright on Hus. and W., 233-4. 


N. L. Hurouts, for defendant, cited 56 Ga., 22; Code, 
§3586. 


Jackson, Justice. 


James W. Loveless bought a tract of land at the price of 
$1,500.00, paying $750.00 therefor, and getting Strickland 
to pay the balance of the purchase money, and to take the 
deed to the land to secure him. Strickland gave Loveless 
a bond to make titles on his paying him the balance of the 
purchase money, and on his failure to pay recovered judg- 
ment, made Loveless title under the statute, and levied the 
Ji. fa. upon the land. Whereupon Mrs. Loveless set up an 
equitable claim to seven hundred and fifty dollars’ worth of 
the land, on the ground that hers was the $750.00 her hus- 
band had paid for it, and prayed that she be decreed to have 
one-half the land, or that it be sold and she be first paid her 
money. Neither the pleadings nor the evidence offered 
showed notice to Strickland that the money was the sepa- 
rate estate of the wife, nor was there any allegation of the 
vendor’s insolvency; and the court below held that the 
equitable plea was insufficient without such allegations, and 
repelled the claimant’s evidence unless she could amend and 
prove such allegations. This ruling is assigned as error. 

The court did not err. The case is covered by the case 
of Boyd vs. Chappell, 56 Ga., 22. The land should be sold 
and Strickland paid the balance of purchase money, and 
then if any be left the wife can assert her rights as against 
her husband, or his creditors on matters outside of the pur- 
chase money for this land. The verdict and judgment that 
the land is subject are right. 

Judgment affirmed. 
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PoiuarpD vs. Kina. 


1. A bill of exceptions transmitted to this court cannot be recognized 
as the original bill of exceptions, without due authentication by the 
clerk of the superior court, unless the certificate of the clerk is 
waived by counsel for the defendant in error. But, under a liberal 
construction of the act of February 26th, 1877, where a transcript of 
the record is here, with an unauthenticated bill of exceptions, leave 
may at any time be granted by this court to withdraw the latter, in 
order that the plaintiff in error may, if he can, have it authenticated 
and returned in time for the case to be heard before all the cases 
from the circuit to which it belongs have been called and disposed 
of. In Middlebroots vs. Wilcox, Gibbs & Co., 58 Ga., 599, leave to 
withdraw was refused ; but to that case the act of 1877 did not 
apply, as the writ of error was sued out before the passage of the 
act, and was therefore expressly excepted from its provisions. 
Pamph. Acts of 1877, pp. 95, 96. 

. The bankruptcy of a defendant is no cause for not amending a judg- 
ment against him rendered prior to the adjudication. 

3. A judgment complete and perfect in all respects except in wanting 
the signature of the plaintiff, or his attorney, is amendable by an 
order of the court to supply the proper signature nunc pro tune. It 
is competent for the court, in the exercise of its discretion, to grant 
leave to amend after the lapse of many years—ten years or more. 

. An order to enter up judgment nunc pro tune is not an order to 
amend an irregular or defective judgment already existing. An 
order of the former kind should not be granted on an application 
for one of the latter kind. 

. An affidavit of illegality which alleges that ‘‘ there is no judgment 
upon which said execution issued, and that no judgment was ren- 
dered against deponent upon which to issue said execution, and that 
no judgment is now against said deponent upon which said execu- 
tion could issue,” is not sustainable where the judgment is perfect 
in every respect except in the omission to sign it. Though, under 
section 3568 of the Code, it is grossly irregular to issue execution 
upon a judgment entered up but not signed, yet, neither the judg- 
ment nor the execution is to be held void. 


Practice in the Supreme Court. Bankrupt. Judgment. 
Amendment. Statute of Limitations. LIllegality. Execu- 
tions. Before Judge Crawrorp. Chattahoochee Superior 


Court. March Term, 1878. 


An execution in favor of King against Pollard was levied 
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and illegality filed as set forth in the 5th head-note. When 
the issue thus formed came on for trial, plaintift petitioned 
the court, in substance, as follows: 

At the March term, 1867, he commenced suit against 
defendant on a note for $220.00. At the following Sep- 
tember term a verdict was rendered for the plaintiff. 
Within four days after the adjournment of said term, Mr. 
Raiford, of counsel for plaintiff, entered up a formal judg- 
ment, but, by inadvertence or neglect, failed to sign the 
same. This judgment was never recorded. An execution 
was issued returnable to the March term, 1868, and levied 
on certain lands. A claim thereto was filed by John Pol- 
lard, the brother of defendant. Upon the trial of the claim 
the property was found subject. Petitioner, therefore, 
prays for leave to amend by having the judgment signed 
by his attorneys nunc pro tune, and that it may be recorded 
upon the minutes as entered of record on September 30, 
1867. 

To this application the following objections were filed : 


1. That no judgment was rendered in said case as alleged. 
2. That more than ten years have elapsed since the rendi- 
tion of the verdict upon which it is now sought to enter 


judgment. 

3. Because defendant was discharged in bankruptcy on 
December 8, 1870. 

Evidence was introduced to show that the facts stated in 
the application were true. 

The court ordered that the plaintiff have leave to enter 
up judgment on the verdict rendered at the September term, 
1867, now for then. To this defendant excepted. 

The affidavit of illegality was then overruled. 

Error is assigned upon the above exceptions. 

When this case was called, a motion to dismiss the writ 
of error was made because the bill of exceptions was not 
certified by the clerk. Counsel for plaintiff proposed to 
withdraw the paper, have the necessary certificate attached, 
under the act of February 26, 1877, and it returned before 
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the call of the cases of the circuit to which it belonged was 
concluded. Upon intimation from the court that this 
would be permitted, the defect was waived. 


James Jonnson ; Josepu F. Pou; Cary J. Tuornton, for 
plaintiff in error, cited 57 Ga., 600; 5 7b., 437; Bankrupt 
Act of 1867, §32. 


Prazopy & Brannon: H. Bussry, for defendant, cited 
1 Ga., 463. 


BLEcKLEY, J ustice. 


1. Authentication of the original bill of exceptions by 
the certificate of the clerk is indispensable, unless waived. 
Leave to withdraw for the purpose of procuring the 
omitted authentication may be granted here at any time, 
on application, under the act of 1877, liberally construed. 
Return in time for hearing before the particular circuit is 
gone through, will, of course, be at the risk 'of the plaintiff 
in error. The case in 58 Ga.. 599, was not within the act 
of 1877, being one of the class of cases expressly excepted 
in the act itself. 

2. Bankruptcy of a defendant in a judgment has been 
held to be no cause for not amending the judgment—45 
Ga., 117. 

3. The signature to a judgment may be supplied by an 
order of the court to sign »une pro tune by way of amend- 
ment. The want of a proper signature is a mere defect, 
and, under the Code, all defects which are not by statute 
declared incurable, or which are not so in their very nature, 
may be healed by ainendment. Compare 54 Ga., 486 ; 47 
LIb., 92; 50 Zb., 208; 57 Lb., 153. To say the least, the 
court has a discretion to allow an amendment like the one 
now under consideration, even after the lapse of a lengthy 
period of time. Ten years, or more than ten years, will 
constitute no insurmountable obstacle. Some old things 
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may not be worth repairing, but a judgment, if kept from 
becoming dormant, ought generally to be amended when- 
ever a defect in it is discovered. Age need not exclude it 
from the hospital in which younger patients of its class 
receive treatment. 

4. We think, however, that the exact order passed by the 
court was not the one adapted to the case or to the applica- 
tion. The application was for an order to sign the imper- 
fect or defective judgment which had already been entered 
up. The order was, not to do that, but to enter a judgment 
nunc pro tune. The difference between the two things is 
considerable, and in aftirming the judgment granting the 
order, we shall direct the terms of it to be changed, both 
for the sake of conformity to the application and to meet 
the real exigencies of the case. 

5. The affidavit of illegality was not sustainable upon the 
factsin the record. The affidavit denied that there was any 
judgment; but there was a judgment—defective and 
imperfect, it is true, but still a judgment. It was suscepti- 
ble of amendment, and, therefore, was not a nullity. To 
issue an execution upon it, before it was signed by the 
plaintiff or his counsel, was grossly irregular—Code, §3568. 
But as the judgment was not void, neither was the execution 
void—Code, §4, 46. 

In affirming the judgment, we do so with direction 
that the order to enter up a judgment nune pro tune 
be modified so as simply to supply the omitted signature to 
the original irregular judgment, as prayed for in the appli- 
cation for leave to amend. 

Judgment affirmed. 


McLagren, adm’r, e¢ al. vs. Ciarx et al. 
. [This case was argued at the last term, and decision reserved.] 
1, When an equity cause has been referred to an auditor and reported 


upon before all interested were made parties to the bill, the court is 
not obliged, on motion of one of the original parties, to refer the 
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case again after the new parties have been added by amendment, 
but may proceed to trial, and allow the new parties to adduce their 
evidence at the trial in the first instance. 

. That the auditor admitted some incompetent testimony, is no valid 
objection to the reading of his report when exceptions to it are on 
trial. 

. An exception that the auditor heard incompetent testimony must 
allege that the testimony was object: d to, or it is of no value. 

. What it was worth to clothe a young lady each year for a given pe- 

riod of time, was not relevant until it appeared by whom or at whose 
expense her clothing was furnished. 
A mass of papers having, by consent, been put in evidence in bulk, 
with an agreement that such of them might be considered as the 
judge (who was sitting, without a jury, to determine facts as well 
as law) should think competent evidence, and some having been 
considered and others not, and there being in the record no certain 
means of distinguishing between those considered and those not 
considered, the supreme court cannot pronounce that the findings 
of the judge on that branch of the case were erroneous. 

. The court did not err in recognizing a right to dower in the widow 

of Davis Pace, and in upholding the assignment of dower, notwith- 
standing her delay to apply for the assignment, and notwithstand- 
ing her endeavor, for a time, to give effect to the will of her husband, 
and notwithstanding, that to fully carry out the scheme of the will 
would involvea surrender of dower. If by reason of fraud or con- 
tract her dower estate is liable to factors who made advances, or to 
other creditors, they can pursue it in herhands. It is her property, 
and is not now in court asa fund to be distributed. 
Where the widow is left executrix and uses or acquiesces in the use 
of the dower lands for the benefit of the estate of the testator, she 
is not, in every case, entitled to collect rent. She may waive any 
right to rent which she could have asserted, and whether she has 
waived it or not, is a question of fact. All the equitable circum- 
stances may be considered. 

. No error in the allowance or rejection of claims, whether against 
the estate of the testator or in its favor, or in ranking them for pay- 
ment, is sufficiently apparent to justify a reversal of the findings or 
decree of the presiding judge. 


Equity. Auditor. Evidence. Practice in the Supreme 
Court. Wills. Dower. Before Judge Kippoo. Dough- 
erty Superior Court. April Term, 1877. 


Davis Pace died in 1861, leaving a large estate of lands 
and negroes to the management and control of his wife 
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Julia A. His will directed that the whole of his estate be 
kept together for the benefit of his family ; that his execu— 
trix invest the proceeds, according to her discretion, in 
lands, negroes and farm stock, reserving a sufficient sum for 
the support and education of his children; that she should, 
upon the arrival at fullage, or marriage of his children, give 
off to them respectively their distributive portions of the 
estate, upon the basis ot equal division, unless at such 
time she shall deem it best to give off a smaller por- 
tion; that this process of division should continue until 
the last child should arrive at age or marry, it being testa— 
tor’s wish that only one part should be drawn out of his 
estate when any one child marries or arrives at age, and the 
residue kept together until a second division, and so on 
until the arrival at age or marriage of the last child; that 
in said division his wife should participate equally with the 
children. 

He appointed his wife executrix and testamentary guard— 
ian of his children. 

His wife, previous to her intermarriage with him in 1853, 
was the widow of Alatia Coley, and the mother of Eugenia 
Clark by that husband. Both mother and daughter were 
possessed of some property which came to them from the 
estate of Coley; and Mrs. Coley, now Mrs. McLaren, had 
the property of each in her own hands at the time of her 
intermarriage with Pace—hers in her own 7, and her 
daughter’s as guardian. 

The widow’s property consisted of a plantation in 
Dougherty county, with a growing crop of cotton, some 
negroes, and, she says, money. Eugenia’s property con- 
sisted exclusively of negroes, except what her mother, 
as her guardian, was indebted to her for the hire of the 
negroes. 

The returns of Mrs. Coley as guardian of Eugenia, show 
that she was indebted to her ward, up to the first of Janu- 
ary, 1853, $3,803.70, exclusive of interest. There is no 
return by her of the hire of 1853. In December, 1853, 
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Davis Pace was appointed guardian for the said Eugenia, 
by the court of ordinary of Baker county, and he paid her 
expenses for that year, and madeareturn of the hire of the 
negroes for the years 1854, 1855, 1856, 1857, 1858, 1859, 
and 1860, by which it appears that he was indebted to her 
as guardian, $6,629.72, exclusive of interest, while the negro 
hire of 1861 is not returned. As he died in the fall of that 
year, he made no return of the expenditures frcm that time 
forward. After Pace’s death, his wife, Julia A., qualified 
as executrix of said estate, and took charge of it, and man- 
aged it as such, until her marriage with Peter McLaren, 
which occurred in the early part of the year 1867. Her 
letters abating, Peter McLaren was appointed administrator, 
and took the estate of Pace into his possession as such, 
and made a crop on it in the years 1867 and 1868. 
Early in the spring of 1869, he was removed from the 
administration of the property, by order of court, and Mrs. 
McLaren restored to the proper management of the prup- 
erty by order of the court and a special act of the legisla— 
ture, as trustee and executrix of the estate. 

Some time in July, 1861, Eugenia intermarried with Jesse 
S. Beall, who took charge of her estate as her husband, and 
in 1863 was killed in the army. His wife, Eugenia, subse- 
quently intermarried with C. M. Clark. In the latter part 
of February, or the first of March, 1868, after Peter 
McLaren had made one crop on the plantation of Pace, as 
administrator; his wife, Mrs. McLaren, and Mrs. Eugenia 
Clark, filed separate bills in equity against him. Both 
of these bills asked an injunction against him, and 
parties who had the cotton crop of 1867, belonging to 
the estate, to-wit: Hardeman & Sparks and I. C. Plant, 
to restrain them from paying over the proceeds of the 
sales of the cotton to McLaren, and asking an account 
against the estate of Pace of what each one of them claimed 
to have been due them by Davis Pace in his life-time—the 
one as his wife, the other as his ward. 

Mrs. McLaren claimed that Peter MeLaren was in- 
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debted to her in the sum of fifteen or sixteen thousand 
dollars for moneys that her husband had received of her in 
his life-time, that. belonged to her separate property under 
her alleged settlement. Mrs. Eugenia Clark claimed an 
account of what he had in his hands as her guardian. 

These bills were served on McLaren immediately, and on 
the 10th of March, 1868, they submitted the matter, by 
agreement, to Judge Vason, for settlement. On the 27th of 
the same month he decreed, in substance, as follows : 

That McLaren was indebted to the estate of Pace a 
balance of $476.33, against which said estate was due him 
certain items on expense account aggregating $2,675.79. 

That the claim of Mrs. Clark, founded upon the guardi- 
anship of Pace, be allowed to the amount of $22,423.01. 

That the claim of Mrs. McLaren, founded upon her mar- 
riage contract with Pace, be allowed against his estate, as 
being due by him as trustee, to the amount of $18,055.28. 

That the two last claims rank equally as trust debts. 

Mrs. McLaren continued to manage the estate of Davis 
Pace from 1869 to the filing of the bill in this case. In 
1869, Peter McLaren bought up a large amount of the 
claims against the estate of Pace, in the hands of Smith & 
Strozier and Hines & Hobbs, for which he paid the sum of 
fourteen thousand dollars in cash, the claims amounting, in 
principal and interest, to about thirty thousand dollars ; and 
in 1870, Mrs. McLaren turned over to him, on account of 
these payments, one hundred and three bales of cotton, 
which he received and sold. In 1872, he advanced 
the money to his wife to run the farm of the estate 
for the years 1872 and 1873, paying out all the money 
that was supplied on the farm for these two years, out of 
his own individual money ; and she turned over to him the 
cotton crops of those years to reimburse him for such ex- 
penditures. 

On the 3d of November, 1873, Mrs. Eugenia Clark, now the 
wife of C. M. Clark, brought this bill against Peter McLaren, 
and Julia A. McLaren, as executrix and trustee of the estate 
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of Davis Pace, for the purpose of enforcing the execution 
which she held, issued from the decree rendered by Judge 
Vason, in March, 1868, in which she charged Peter McLaren 
and Mrs. McLaren with colluding and confederating together 
in the mismanagement of the estate of Pace, wasting it in va- 
rious ways and using the moneys for their own purposes, and 
uot paying the debts; and alleging that there were large 
amounts from the estate in his hands; and asked an 
injunction against the sale of the property, the sale of the 
corn crops of that year, and the appointment of a receiver, 
and an account against Peter McLaren and Julia A. McLaren 
for every dollar of the estate that went into their hands ; 
and that such assets should be paid into the hands of a 
receiver. It also prayed general relief. It also prayed for 
the appointment of an auditor to hear all claims against 
said estate, and to have them passed upon as to amounts, 
liens and dignities ; and to have said property now on hand 
sold, and the proceeds paid into court and distributed, with 
power to any just creditor of said estate to have the right 
to come in and be made a party plaintiff to this bill, and 
have his rights adjudicated, and have the estate wound up 
and settled, discovery being waived. 

E. H. McLaren, the son of Peter McLaren, was also made 
a party defendant to that bill—the bill alleging that Peter 
McLaren had fraudulently conveyed his plantation to said 
E. H. McLaren; and they were both enjoined from the 
sale of the estate. The bill alleged that Peter McLaren, as 
such administrator, took possession of the crops of cotton 
of the estate in 1867, 1868, and 1869—about nine hundred 
bales. 

Peter McLaren filed his answer, on the 2d of January, 
1874, very fully and cireumstantially giving a detailed ac- 
count of all the money he had paid out for said estate, either 
as administrator, or to his wife, Julia A. McLaren, or for 
her at her request, from the 16th of December, 1866, up to 
the filing of the answer, as also of the cotton he had re- 
ceived and sold belonging to said estate, showing that he 
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received of the crops of 1866, 1867, and 1868, six hundred 
and fifty-seven bales, and not nine hundred, as stated in the 
bill; and one hundred and three bales in 1871. 

After this bill was filed, say on the 11th of December, 1873, 
at chambers, Maria N. Nelson, E. N. Hudson and Albert 
Bork were made parties plaintiffs by order of Judge Stozer 
of that date. 

Peter McLaren was served with this bill on the 3d of No- 
vember, 1873 ; Mrs. McLaren, on the Jst of January, 1874 ; 
and E. H. MeLaren, on the 30th of December, 1873. Mrs. 
McLaren filed no answer. E. H. McLaren did. 

On the 10th of March, 1874, the presiding judge of the 
court appointed William EK. Smith receiver and auditor in 
the case, who entered on the discharge of his duties. He, 
after hearing the evidence at great length, made his report, 
in which he reported a balance against Peter McLaren of 
$3,120.29. 

This report was made at the April term 1876 of Dough- 
erty superior court. He reported in favor of a very large 
number of persons as having claims against the estate 
who were not parties to the bill, but had come in during 
the hearing and after the case had been transferred to the 
auditor, without any pleadings making them parties or 
stating their claims, or giving notice to anybody at 
all, all of which appear in his report; and amongst 
them, Mrs. Julia A. McLaren came in, having reduced 
her claim to writing. She claimed that the estate of 
Davis Pace was indebted to her for a large amount of 
money for extra compensation for extraordinary services 
rendered by her to that estate, from the death of Davis 
Pace down to the filing of the bill. She also put in her 
claim under the decree rendered by Judge Vason in her 
favor on the 7th of March, 1868, of $18,055.28; and the 
auditor, in passing upon this claim, went back and inquired 
into her returns as to how she stood as executrix on the 
estate of her husband, from the beginning of her adminis— 
tration up to that time, upon which he found there was a 
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balance due her, up to October, 1865, of $1,369.00, and that 
from the receipts and disbursements of the estate from that 
time up to November, 1866, there was a balance due her as 
executrix of $3,605.84; he then charged her with $4,400.00, 
which she got from Peter McLaren before her intermarriage 
with him, and, after this settlement, he found a balance due 
by her to the estate, as executrix, of $94.16. He allowed her 
$1,300.00 for her extra compensation, which left a balance 
due her by the estate of $1,205.84. He reported in favor 
of her claim against the estate of Pace, $15,000.00, which 
Davis Pace, in his lifetime, held of her individual and sep- 
arate estate, without interest. 

To this report, exceptions were filed by E. H. McLaren, 
as administrator of Peter McLaren, and as a creditor of the 
estate ; by Mrs. McLaren, Mrs. Clark, and other creditors. 

The case thus made was submitted to Judge Kiddoo, 
without the intervention of a jury, and under an agree- 
ment that all the documentary and oral testimony intro- 
duced before the auditor, should be considered as in evi- 
dence. 

When the report was offered in evidence, it was objected 
to by McLaren, administrator, on the ground that the auditor 
had reported in favor of other claims than those before the 
court at the time of the reference. He further moved that 
the parties should make up an issue on each claim, and that 
the case be referred back for report on such issues. 

The court overruled the objection and the motion, hold- 
ing that creditors might now be miade parties with proper 
pleadings, and prove their respective claims by other evi- 
dence than the report. To this McLaren, administrator, 
excepted. 

The said McLaren objected further to the reading of the 
report, upon the ground that Davis, who testified before 
the auditor in support of the claim of Mrs. Clark, to certain 
admissions made by Pace to him, was, at the time, the 
attorney of Pace, and had acquired such knowledge by 
reason of this confidential relationship. The court over- 





114 SUPREME COURT OF GEORGIA. 
McLaren, adm’r, e¢ al. vs. Clark et al. 


ruled this objection upon the ground that it did not appear 
to have been taken before the auditor. 

In the course of the trial, counsel for the estate of Pace 
and for McLaren, administrator, asked a witness what it 
was worth to clothe a young lady such as Mrs. Clark was, 
per year? Counsel for the latter objected, and the court 
sustained the objection until it should be shown that Pace 
furnished her. 

A bundle of papers was submitted by McLaren, admin- 
istrator, as showing payments by his intestate for the estate 
of Pace. On objection, the court declined to receive them 
in that way. It was then agreed that the court might take 
the bundle and consider in evidence such as he deemed ad- 
missible. The judge certifies that the great majority of 
these papers, not showing that they had anything to do with 
Pace’s estate in themselves, were not considered. 

It was insisted by counsel for McLaren, administrator, 
that a proper consideration of this testimony would have 
altered the balance found against his intestate. 

As to the dower allowed Mrs. McLaren, the evidence 
showed that she attempted for some time to carry out the 
will of her deceased husband Pace, but finding that impossi- 
ble, she applied for dower to the December term, 1867, of 
Dougherty superior court. There was no testimony to 
show that she had reteased here right except that implied 
from delay. 

Mrs. McLaren also claimed rent for her dower until it was 
set apart for her, as it was being used for the benefit of the 
estate. 

The ‘court allowed her the dower which had been set 
apart, but refused the rent. An elaborate decree was ren- 
dered passing upon each claim and each exception to the 
auditor’s report seriatim. To this decree each of the main 
parties to the litigation excepted. 

The foregoing statement, it is believed, will render the 
rulings of this court intelligible. It is the best that the 
reporter is able to do with the most voluminous record and 
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bill of exceptions he has ever beheld, without publishing a 
separate volume devoted exclusively to the McLaren case. 


R. F. Lyon; D. A. Vason, for McLaren, administrator. 


Warren & Hosrs ; C. B. Wooren; Srrozer & Smirn, for 
Mrs. Clark. 


Ricuarp Hosss; S. Hatt; Winuiam Oxrver, for N. & A. 
F. Tirt, creditors. 


L. P. D. Warren; C. B. Woorren; Strozer & Siti; 
R. F. Lyon; D. A. Vason; D. H. Pore; Wm. U. Gar- 
RARD, for Mrs. McLaren e¢ al. 


Buiecktey, Justice. 


1. To refer to an auditor is not obligatory upon the 
court, but is in its sound discretion. After there has been 
a reference and a report, and new parties have been added 
by amendment, a second reference may doubtless be made, 
but the court is not obliged to make it. The new parties 
can adduce their evidence at the trial, and both the old and 
the new have a fair and complete hearing. _ 

2. Exceptions to the report were being tried by the judge 
without a jury. Grant that the auditor had admitted illegal 
evidence, the mere reading of the report would not thereby 
be hindered. The report had to be read in order to get at 
the contents, so as to determine the exceptions. 

3. One of the exceptions to the report complained that 
the auditor admitted certain illegal testimony, but this may 
have been done without objection, and if so, the excepting 
parties would be too late. Exceptions which merely com- 
plain of the illegal testimony, without alleging that it was 
objected to, should not be sustained, for they do not go far 
enough. 

4. In respect to the clothing of the young lady, it seems 
that the presiding judge only kept out evidence as to value 
until its relevancy should be made to appear. 
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5. Very many papers were submitted to the judge in 
bulk and went before him by consent with no determination 
at that time as to which would be treated as evidence, and 
which would not. He certifies, in effect, that he considered 
some of them and did not consider the rest, but how to dis- 
tinguish the former from the latter we know not. If we 
undertook to say that this or that particular paper was con- 
sidered, we might be mistaken; and there is equal chance 
of mistake if we ventured to say it was not considered. In 
order to review findings on facts, it is essential to know 
what was evidence in the case and what was not. 

6. The dower of Mrs. Pace was not cut of by any statute 
of limitations, for these statutes were suspended. Neither 
was it cut off by her attempt to execute the will. A widow 
appointed executrix is entitled to accept the office of exec- 
utrix and act in it without forfeiting her right to dower. 
Where the will, in some of its provisions, is inconsistent with 
dower, she ought to elect between them in a reasonable 
time under all the circumstances, but she may wait long 
enough to ascertain the actual condition of the estate, and 
see what will be the practical operation of the will, in its 
real working, upon her interest as widow or dowager. A 
will apparently unobjectionable may turn ont, on fuller 
information as to extrinsic facts, and on some trial of its 
practical working, to be anything but acceptable. Consid- 
ering the state of the times, and all the circumstances, we 
cannot say that Mrs. Pace waited too long; or rather we 
cannot overrule the presiding judge in his decision to the 
effect that she did not. 

No reason for withholding confirmation of the assignment 
of dower is presented by the fact that the dower estate may 
be liable to factors or others in consequence of legal or 
equitable rights in their favor against Mrs. Pace, now Mrs. 
McLaren, predicated on her transactions in the management 
of the estate. The question now is whether she is entitled 
to dower. If she is, it is her property and is not now in 
court as a fund to be distributed. When factors or other 





AUGUST TERM, 1878. 117 
McLaren, adm’r, e¢ al. vs. Clark e¢ al. 


creditors come against it to subject it as dower, she may or 
may not be able to resist them. 

7. Any use of the dower lands for the benefit of the estate 
of the testator which was either made by the widow or ac- 
quiesced in by her. may be treated as a concession on her 
part in behalf of the estate under the peculiar circumstances 
surrounding herself and the property. She was executrix, 
and undertook to execute the will. The will did not antici- 
pate any assertion by her of the right of dower, and doubt- 
less there was a long interval during which she did not con- 
template asserting the right. She went to work to carry out 
the will, and it was years before this purpose was abandoned. 
No dower lands were laid off, and the whole realty was used as 
the property of the general estate. It was not understood 
that she as executrix was renting from herself as widow, nor 
was it understood that McLaren was renting from her 
whilst he represented the estate. There were various 
equitable circumstances to be considered in passing upon 
her right to claim rent, after she had apparently waived it. 
There could be a waiver implied, and in raising the impli- 
cation all the surroundings, so far as they were in evidence, 
might be looked to. To deny her rent until she had claimed 
and secured dower, was not, in the decision of such a case, 
improper. 

8. In the allowance or rejection of the various claims 
which were before the court, whether against the estate of 
the testator or in its favor, and in ranking for payment such as 
were allowed, the presiding judge, so far as we can ascertain 
from the record, committed no error which calls for a reversal 
of his judgment. Besides the labor which the members 
of this court as a body bestowed on the case, one of them gave 
to it special study and examination, and kept it for a very 
long time under consideration. In bulk and complexity, 
nothing equal to it can be easily found. In fact, it isa 
separate science, and to do it full justice upon every detail 
would require an opinion not less voluminous than the 
record itself. To write such an opinion is a task which I 
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could not perform to my own satisfaction, or to that of the 
parties or their counsel, without ceasing to participate in 
the current business of the supreme court. 

Judgment affirmed. 


Ponce et al. vs. Witey e al., ex’rs, et al. 


. The ordinary’s direction to compromise a doubtful debt belonging to 
an estate is worth nothing to the executor, unless it appears that sec- 
tion 2539 of the Code has been complied with. One of the requisites 
is, that the executor, on making his returns, shall make cath that 
the settlement was in good faith, and to the best interest of the par- 
ties represented. 

. Evidence of the market value of land at private sale tends to illus- 
trate its true value, and its true value is relevant upon the question 
of what it would probably bring at public sale under legal process, 


Administrators and executors. Compromise and settle- 
ment. Sales. Evidence. Before Judge Porrtr, Hancock 
Superior Court. October Adjourned Term, 1877. 


Dimas R. Ponce and others, legatees under the will of 
Dimas Ponce, deceased, filed their bill against Samuel H. 
and William G. Wiley, the executors, Adolphus A. Under- 
wood and wife, Charlotte A. Underwood, and Caroline 8. 
Atwater, making, in brief, the following case : 

Ponce died in October, 1865, leaving a will appointing 
the Wileys executors. They qualified and took possession 
of the estate. Among the assets were two notes made by 
Underwood, each for $2,000.00, dated October 19, 1860, 
and due on the Ist of January, 1863 and 1864 respectively. 

These notes were given in part payment for the Pleasant 
Valley plantation, comprising about eight hundred acres, 
and were secured by mortgage thereon. They were thus 
collectible. For three years and a half after their qualifica- 
tion, the executors took no steps whatever to collect, but on 
April 5th, 1869, applied to the court of ordinary for an 
order authorizing them to compromise said claim. The 
petition simply stated that the plantation mortgaged was 
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growing more and more dilapidated and less valuable for 
cultivation. Upon this petition the court ordered that the - 
executors “ have leave to compromise said claim as in their 
judgment will best subserve the interest of said estate.” 
On the same day they sold and transferred the claim to 
Charlotte A. Underwood and Caroline 8S. Atwater for and 
in consideration of the sum of $2,000.00. (The bill here 
gives the history of the sale of the land under an execution 
against Underwood, subject to the mortgage, and of the 
conveyance of the title by the purchaser at that sale to Caro 
line 8S. Atwater, charging notice, ete.) The executors have 
only made returns on July 6th, 1868, on June 17th, 1869, 
on July 4th, 1870, on June 17th, 187), and on July 7th, 
1873. Inthe last return they admitted that they had in 
hand $724.00 belonging to the estate. The above described 
disposition of the notes and mortgage was not a compro- 
mise thereof, but a sale. All of the defendants are insol- 
vent except Caroline S. Atwater. They pray an account-— 
ing with the executors, the cancellation of the transfer of the 
notes and mortgage, and an account from the transferees 
of any sums of money which they may have derived from 
such transfer, etc. . 

The answers did not materially vary the case made by 
the bill, except by a denial of the value of the notes and 
mortgage as therein charged, and by the assertion that the 
compromise made was for the best interest of the estate. 
The defendants insisted that the disposition of the claim in 
controversy was, in fact, a compromise. 

The issues presented, as passed upon by this court, may 
be narrowed to two: Ist. Whether the claim had been 
compromised as provided by §2539 of the Code? 2nd. 
What the land covered by the mortgage was worth ? 

On the first proposition, the testimony failed to disclose 
that the executors had made oath that the settlement was 
made in good faith, and was for the best interest of the 
estate. On the second, the evidence was conflicting. The 
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court excluded all testimony as to the value of lands at — 
private sale at any time. 

Upon the first proposition the court charged as follows: 
“ Though the order allows a compromise to be made, it does 
not allow any compromise. You must be satisfied that it 
was a judicious one, and such asa prudent man would make 
in his own affairs. Administrators and executors are re- 
quired to use the utmost diligence in the management of 
estates. They are required to sue claims in their hands, 
and if anything is lost by their negligence they are respon- 
sible. I read to you section 2536 of the Code. You may 
consider the time when these notes matured in determining 
the amount of diligence which ought to have been used. 
As they did not sue, if anything was lost to the estate by that 
failure, they are responsible for that loss. If that compro- 
mise was all that could have been got, if it was a compro- 
mise, they are not responsible. If it was a sale of the 
securities, then the sale was without authority of law, but 
in that case if you think they got all it was possible to have 
got on them, then they are not responsible.” 

The jury found for the defendants except as to the fund 
still in the hands of the executors, about which there was no 
controversy. 

The complainants moved for a new trial upon numerous 
grounds, but so far as material, besides the usual grounds 
of verdict contrary to evidence, to law, etc., they may be 
condensed into the following : 

Ist. Because the court erred in the above charge. 

2nd. Because there was error in this, that the charge was 
calculated to direct the attention of the jury exclusively to 
the transaction of 1869. 

3rd. Because the court erred in rejecting all evidence as 
to the value of the mortgaged land at private sale at any 
time. 

4th. Because the court erred in qualifying certain requests 
to charge. 
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What the requests were, thug qualified, it is not necessary 
to set forth, as the first head-note disposes of the whole 
matter without passing upon the numerous principles in- 
volved. 

The motion was overruled, and complainants excepted. 


James A. Hartey, by brief, for plaintiffs in error: As 
to private sale by executors, Code, $§2448, 2555, 2558. 
Opinion on evidence intimated, Code, §3248 ; 58 @a., 49; 
51 Jb., 128; 42 70., 534; 55 7b., 288; 50 7b., 157; 11 Zd., 
637; 56 Zb., 365, 503, 527; 39 7b.,597. Order of ordinary 
invalid, Code, §§2538, 2539. Charge not warranted by evi- 
dence, 58 Ga., 595; 50 7d., 203; 51 Lb., 250, 289 ; 52 Zb., 
632; 48 Jb., 44; 57 Zb., 81. Sale of securities illegal, 40 
Ga., 363, 410; 46 Zb., 34. Charge excludes part of evi- 
dence, 50 Ga., 251. Conclusion of witness inadmissible, 55 
Ga., 470; 58 Ib., 109. 


C. W. DuBoss, for defendants: Complainants do not 
offer to refund, Code, §§2537, 2539. 


BLeckLEY, Justice. 


In a certificate appended to the motion for a new trial, 
the judge certifies that “ Both counsel did agree that the 
only question for the jury was the settlement or compro- 
mise of 1869.” That being the only question actually tried, 
we can pronounce with certainty that the verdict upon it 
should have been in favor of the complainants and against 
the executors, for there was no evidence that, in making 
their returns, the executors or either of them had made 
oath that the settlement was in good faith, and to the best 
interest of the parties represented. Section 2539 of the 
Code is as follows: ‘Guardians, administrators, executors, 
and all other persons acting in a fiduciary capacity, are 
authorized to compromise all doubtful debts belonging to 
such estates, where such settlement will advance the inter- 
ests of those represented. All persons acting under the 
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provisions of this section, on siaking their returns, shall 
make oath that the settlements thus made were in good 
faith, and to the best interests of the parties thus repre- 
sented: Provided the ordinary first make an order direct- 
ing such compromise.” This section is applicable to the 
one subject of doubtful debts, and is the section directly in 
point here. Under it, to obtain an order, agree upon terms 
and execute the agreement, will not consummate the matter, 
On making a return of the transaction to the ordinary, the 
prescribed oath must be taken, and then, but not till then, 
will the compromise be available to the executors or other 
trustees concerned, as prima facie binding upon legatees or 
beneficiaries. The oath, of course, is to be annexed to 
the return and filed with it. There might as well be no 
order for the compromise, as for there to be no return and 
oath after due time has elapsed for making the return,— 
which time is doubtless the same as that for making return 
of the other transactions of the given year, if the executors 
or other trustees concerned, chose to take that much time. 
It would always be safest, however, for fear of accidents, to 
return a compromise as soon as it is made, supporting the 
return with the required oath. In this case the return was 
early enough, but the oath annexed to it was not the one pre- 
scribed, being only “that the compromise of the claim on 
A. A. Underwood for $4,000.00 was made under order of the 
court of ordinary of said county, and ata regular term held 
the first Monday in April 1869.” So much of the charge 
of the court excepted to as treated a compromise not duly 
returned and sworn to as worth anything to the executors, 
was erroneous. If, “the only question for the jury was the 
settlement or compromise of 1869,” of course there should 
have been no charge on any other question. If there was a 
sale of the trust assets by the executors without authority of 
law, and these assets afterwards rose in value, the benefit of 
the advance would go neither to the purchaser nor to the 
executors, but to the legatees—that is, the real owners. 

As what we have ruled puts the alleged compromise out 





AUGUST TERM, 1878. 
Jordan vs. Ticknor e¢ al. 


of the case as a defense, most of the points made in the 
record are thereby disposed of. What remains for trial is 
the question, what the notes and mortgage would have been 
worth to the complainants, had the executors committed no 
illegal act of commission or omission concerning them? As 
the executors did not pursue the law of compromise, they 
should be held to the law of administration. They had 
assets and must legally account for them. Upon the ques- 
tion of their value, the value of the land on which there 
was a mortgage lien to secure them is matter for inquiry. 

2. In investigating the value of land as a mortgage secu- 
rity, its true value is some token of what it might sell for 
at public outery; and it is difficult to arrive at the true 
value of anything without considering what it could proba- 
bly be sold for at private sale. While the purchaser at a 
mortgage sale would buy publicly, he might buy for the 
express purpose of selling privately, and the amount of his 
bid might be much influenced by what the property would 
bring at private sale. The market value of land at private 
sale is thus relevant evidence, even where, as in the case of 
a mortgage, the sale must be public. It operates as indirect 
evidence of what a public sale might produce. Of course, 
opinions of witnesses going directly to value at public sale, 
are also admissible; as are their estimates of the difference 
between what could be realized at the one kind of sale as 
compared with the other. 

Judgment reversed. 


JoRDAN vs. TickNnor et al. 


[JACKSON, Justice, having been of counsel in this case, did not preside. Judge Hau 
of the Flint circuit, was designated by the governor to preside in his place.] 


1. Where suit is brought against the security on an administrator’s 
bond by four plaintiffs, alleging, as a breach of the bond, the mis- 
conduct of the administrator which occurred prior to June Ist, 1865, 
to-wit: in 1852, and where the person whose interest is sued for by 
three of the plaintiffs attained his majority in 1867, and failed to 

9 
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bring suit on or before the Ist day of January 1870, and the three 
plaintiffs claiming his interest bring suit in April, 1874, their right 
of action is barred by the fifth section of the act uf March 16th, 1869. 

. The act of 1869 gave nine months and fifteen days in which to bring 
suit in the classes of cases mentioned in that act, and section 2926 of 
the Code (not repealed by this act) gives toa person under disability 
the same time to sue after the removal of the disability that was 
given by the act of 1869 to other persons; and where the other 
plaintiff was a minor up to January, 1870, but failed to bring suit 
until April, 1874, when more than nine months and fifteen days had 
elapsed after she attained her majority, she is barred by the fifth 
section of the act of March 16th, 1869. 

. The declaration in this case sets out plainly and distinctly a cause 
of action, and the fact that the pleader gave to the action a wrong 
name technieally, is no ground of demurrer. 

BLECKLEY, J., concurred specially. 


Statute of limitations. Minors. Praetice in the Superior 
Court. Before Judge Crise. Sumter Superior Court. 
April Adjourned Term, 1878. 


Reported in the opinion. 


R. F. Lyon, for plaintiff in error, argued that infants were 
as much within the operation of the act of March 16, 1869, 
as other persons; 45 Ga., 478, and 57 /d., 459, not authority 
on question. See Code, §$1812, 1816, 1819; 44 Ga., 449. 
Courts cannot engraft exceptions, Ang. on Lim., §§23, 194, 
532; 1 Cow., 356; 5 Barb., 393; 2 Curtis, C. C., 480; 15 
Ala., 194; 3 John. Ch., 146; 17 Verm., 90; 2 Wheaton, 
25; 1 Peters’, 366; 3 7b., 270; 5 Ga., 230; 15 Jb., 8 ; 32 
1b., 256; 47 76., 341; 54 7b,, 126; 55 7b. 16. Infants 
are persons with civil rights, ete., Ang. on Lim., §§204, 194 ; 
28 Ga., 522; 13 Jb., 31; 9 Zb., 23; 19 7b., 22. Infantsas 
much within equity of statute as estates of deceased per- 
sons, 50 Ga., 383; 54 7b., 500; 55 7b. 85; 56 Zb.,. 149; 
49 Jb., 448; 54 Zb., 198. 


Gurrry & Son; Coox & Ho us, for defendants. 
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Hatt, Justice. 


David A. Ticknor, Sidny J. Ticknor, Jennie Ticknor, 
and James Henry and Mary J. Ticknor, the two last named 
being minors and suing by their next friend, Jennie Tick- 
nor, brought suit in Sumter superior court at the April 
term, 1874, against John W. Jordan. 

The declaration alleges that George C. Ticknor died in 
the year 1852; that David A. and Sidny J. Ticknor are 
the son and daughter of the said George C.; that Jennie 
Ticknor is the widow, and James Henry and Mary J. Tick- 
nor are the children of George M. Ticknor, who was the 
son of George CO. Ticknor, and now deceased ; that David 
A. Ticknor attained his majority in the year 1864, and 
George M. Ticknor attained his majority in 1867, and Sid- 
ny J. Ticknor attained her majority in January, 1870 ; that 
Matthew E. Williams applied for and obtained letters of 
administration on the estate of said George C. in November, 
1852, and gave as security on his bond as administrator 
Jesse W. Davis and John W. Jordan. 

The breach alleged is, that Matthew E. Williams, the ad- 
ministrator, took possession of all the property of the estate 
of George C. Ticknor in the year 1852, and wasted, de- 
stroyed and converted to his own use the whole of said 
estate, of all of which the plaintiffs received nothing. 

The defendant demurred to the declaration on the follow- 
ing grounds: 

1. The declaration shows on its face the plaintiffs were 
barred by the limitation act of March 16, 1869. 

2. The declaration is in assumpsit when it should be in 
debt. 

Defendant also pleaded not indebted and the statute of 
limitations. 

The court overruled the demurrer on both grounds. The 
case went to trial, the jury returned a verdict against David 
A. Ticknor, and in favor of the other plaintiffs against Jor- 
dan. 
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Defendant moved for a new trial on the ground that the 
court overruled his demurrer to plaintiffs’ declaration, and 
on several other grounds in which varions rulings of the 
court, charges given and refusals to charge, are complained 
of. 

The motion for new trial was overruled by the court. 

1. The view we take of this case renders unnecessary 
notice of but two grounds of the motion for new trial— 
the two first grounds. In these, complaint is made that the 
court erred in overruling the demurrer of defendant to 
plaintiffs’ declaration. The first ground of the demurrer is 
that plaintiffs’ right of action is barred by the act of March 
16th, 1869. The fifth section of this act was relied on by 
the defendant in support of the demurrer. The fifth sec— 
tion is as follows: 

“Section 5. And be it further enacted, That all actions 
against executors, administrators, guardians or trustees, 
which accrued prior to the 1st of June, 1865, or which are 
predicated upon any alleged neglect or misconduct of any 
such executors, administrators, guardians, or trustees in the 
investment of trust funds in currency, bonds, or the like, 
without an order of court or other sufficient authority ; or 
in the management of any trust estate, which occurred prior 
to Ist of June, 1865; or when the mismanagement, or in- 
vestment occurred or was made prior to that date, shall be 
brought [by] Ist January, 1870, if not already barred, and 
not after, and the right of action shall be forever barred, if 
not brought within that time: Provided, That no execu- 
tor, administrator, guardian, or trustee, shall have the bene- 
fit of this act who has acted fraudulently and corruptly in 
the management of the trust esiate.” 

Plaintiffs insist that they were minors on June Ist, 1865 ; 
that no right of action accrued to them prior to the time 
they attained their majorities, and therefore the fifth sec- 
tion of the act of 1869 is not applicable to them. Thé 
fifth section of the act of 1869 treats of suits against ex— 
ecutors, administrators, guardians and trustees, where the 
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effort is to hold them responsible for their acts that occur- 
red prior to June Ist, 1865, without any reference whatever 
to the age of the person that may complain of such 
acts. It provides that “ when the mismanagement or in- 
vestment occurred, or was made prior to that date, (mean- 
ing June Ist, 1865) suit shall be brought [by] 1st January, 
1870, and not after, and the right of action shall be forever 
barred, if not brought within that time.” 

The declaration in this case alleges a breach of the bond 
of Williams in this: that he, in the year 1852, wasted and 
converted to his own use the whole of the estate of George 
C. Ticknor. The mismanagement of the administrator 
complained of occurred prior to June Ist, 1865, and the 
case made by the declaration comes clearly within the fifth 
section of the act of 1869. George M. Ticknor attained 
his majority in the year 1867. At that date he was allowed 
by the limitation laws of this state ten years in which to 
sue on this bond for any breach, but the act of 1869 made 
a new limitation law for certain breaches of the bond, to- 
wit: When the breach consists of an act of the adminis- 
trator done prior to June Ist, 1865. George M. Ticknor 
was an adult at the date of this act, and it was notice to 
him that the limitation law was changed thereby, as to suits 
for the “ mismanagement” of an administrator which oc- 
curred prior to June Ist, 1865. 

The declaration filed in 1874, avers the death of George 
M. Ticknor, but does not state the date of his death, nor 
does it aver that for any reason he was prevented from 
suing during his life. In the absence of such averments, 
we will presume he was in life during the time allowed for 
a suit of this kind by the act of 1869, to-wit : nine months 
and fifteen days from date of its passage, and we will pre- 
sume that during that time there was no legal obstacle in 
the way of his suing. He did not commence suit within 
that time, and we hold that his failure to do so barred his 
right to recover of Jordan for any mismanagement of Wil- 
liams that occurred prior to June, ist, 1865. Jennie Tick- 
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nor, the widow, and James Henry and Mary J. Ticknor, 
the children of George M. Ticknor, bring this suit to 
recover his interest in the estate of his father, George C. 
Ticknor, and for that reason we have treated this branch of 
the case as though he were a party plaintiff. 

The breach of the bond is laid prior to June 1st, 1865 ; 
the right of George M. Ticknor to sue for such breach was 
barred by the act of 1869, and as Jennie Ticknor, his widow, 
and James Henry and Mary J. Ticknor, his children, sue 
as his heirs at law—for his interest—for a breach of the 
bond that occurred prior to June Ist, 1865, they are like- 
wise barred. 

2. The declaration avers that Sidny J. Ticknor attained 
her majority in January, 1870, and it is insisted that as she 
was a minor at the date of the act of March 16th, 1869, her 
right to maintain this action is not controlled by that act. 
As before remarked, the act of March 16th, 1869, made a 
new limitation law for this class of cases, that is, where the 
mismanagement of an administrator is the breach of the 
bond alleged, and where that mismanagement occurred prior 
to June Ist, 1865. 

Although the act of 1869 made a new limitation law for 
this class of cases, yet it did not repeal section 2926 of the 
Code, which prescribes the manner of computing time 
against persons disabled to sue. That section is as follows: 
“Married women, infants, idiots or insane persons, or per- 
sons imprisoned, who are such when the cause of action 
accrues, shall be entitled to the same time, after the disability 
is removed, to bring an action, as is prescribed in this Code 
for other persons.” 

Holding as we do that the act of 1869 did not repeal 
§2926 of the Code, we think the two should be construed as 
follows: A person not disabled to sue at the date of the 
act of March 16, 1869, was reyuired to bring suit for a breach 
of an administrator's bond that occurred before June 1, 
1865, by the Ist day of January, 1870—that is, within nine 
months and fifteen days from March 16, 1869; and a per- 
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son under any disability to sue at that date was entitled 
after the removal of such disability, to nine months and fif- 
teen days in which to bring such suit. Applying this rule 
of construction to the case of Sidny J. Ticknor, we hold 
that as she was a minor on the 16th day of March, 1869, 
and did not attain her majority until January, 1870, she 
was entitled to nine months and fifteen days, from the last 
named date within which to bring this suit, and no longer. 
She failed to commence her suit within that time—did not 
commence it until more than four years from that date had 
expired—and we hold her right of action as set out in the 
declaration is barred by the act of 1869. 

The cases of Hobbs vs. Cody, 45 Ga., 478, and Lake, trustee, 
vs. Hardee et al., 57 Ga. 459, do not apply to thiscase. The 
ease of Hobbs vs. Cody was a suit by a ward against her 
guardian for a settlement after she attained her majority. 
She attained her inajority in 1869, and brought suit against 
her guardian for settlement of her estate as it then was in 
his hands, and not for an alleged mismanagement of the 
guardian that occurred prior to June 1, 1865. The case of 
Lake, trustee, vs. Hardee et al. was a bill filed by the cestué 
que trust of Lake, calling upon him for an account and set- 
tlement of the trust estate that went into his hands, but 
there was no effort made to make Lake liable for any par- 
ticular act of mismanagement by him which occurred prior 
to June 1, 1865. 

In the case before the court, the breach of the bond is 
laid prior to June 1, 1865, which is not true of either of 
the other cases, and this is the distinction between this and 
the other cases. We therefore hold that the court commit- 
ted error in overruling the first ground of the demurrer. 

3. Thesecond ground of demurrer is that plaintiffs brougit 
an action of assumpsit to recover for a breach of the bond 
of Williams instead of debt. We find plaintiffs’ cause of 
action plainly and distinctly set out in the declaration, and 
it is immaterial as to the name given the action by the 
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pleader. The court properly overruled this ground of the 
demurrer. ° 
Judgment reversed. 


Bieckey, Justice, concurring. 


If, in a suit brought after January 1, 1870, the breach of 
an administrator’s bond be laid in the declaration prior to 
June 1, 1865, infancy is no reply to the statute of limita- 
tions unless the suit was brought within nine months and 
fifteen days after the disability ceased; but if the breach 
be laid after June 1, 1865, the limitation act of 1869 does 
not apply to the face of the declaration. 


Dopson & Payne vs. McCattey. 


1, Though for a tort which amounts to a felony no action can be main- 
tained to redress the private injury without at the same time or pre- 
viously prosecuting for the act as a public offense, unless a sufficient 
excuse is shown for the omission to prosecute, yet, the wrong doer 
may lawfully contract with the injured party to pay a given amount 
by way of compensation for the private injury, and the breach of 
such contract will be a cause of action whether a prosecution has 
been commenced or not, provided the settlement was confined 
strictly to the claim for damages, and no attempt was made to satisfy 
the public offense, or to suppress a prosecution therefor. 

. A widow, intending in good faith to institute a civil action for dam- 
ages resulting to her from the homicide of her husband, having re- 
tained counsel to begin and conduct the same, but not having prose- 
cuted nor attempted to prosecute for the public offense, and the 
person against whom the action was about to be brought having 
freely and voluntarily given his promissory notes in fair compro- 
mise and settlement of the contemplated suit, some of the notes be- 
ing payable to the widow, and one of them to her counsel, the lat- 
ter note to liquidate the fee of the counsel, and the compromise not 
extending to, or affecting in any manner, the criminal elements of 
the homicide, the notes were not without consideration, whether 
the maker committed, or was concerned in the comission of the 
homicide or not, nor was the consideration, in whole or in part, ille- 
gal. Under the testimony in the present case, the note given to the 
counsel was collectible, and the verdict of the jury to that effect 
was in conformity to both law and evidence. 
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. It was not competent evidence for the defendant that he had heard 
before the compromise that the widow’s friends had made certain 
threats against his life and property, there being no evidence that 
the widow incited the threats, or that she or her counsel knew of 
them or had ever heard of them. 


Torts, Contracts. Compromise and settlement. Con- 
sideration. Evidence. Before Judge McCurcuen. Whit- 
field Superior Court. April Term, 1878. 


Dodson & Payne brought suit in the justice court of the 
1049th dist., G. M., on a note made by McCauley on March 
24th, 1869, due by the 25th of the next ensuing December, 
for $75.00, payable to plaintiffs or bearer, “ for professional 
services rendered by them.” Judgment was rendered for 
the plaintiff and defendant appealed. 

The defendant pleaded as follows : 

1. The note was obtained by fraudulent representations 
made by Payne, who told defendant that certain persons 
would swear things which might give him trouble, and 
under these fraudulent representations the defendant gave 
the note. Therefore the note is without consideration. 

2. There was no consideration for the note. 

3. The consideration was illegal and void, in this, that one 
Street Camp had been killed, and his widow, Julia, alleged 
that defendant was a party to such killing, threatened to 
have defendant indicted, asserted that the homicide was a 
felony, and also threatened an action for damages. In order 
to prevent any prosecution for the alleged felony (defend- 
ant not being to blame in the matter), as well as to settle 
any claim for damages, defendant gave the note sued on as 
a part of the settlement, the understanding being that there 
was to be no prosecution, and but for such understanding 
the note would not have been given. 

The evidence for the plaintiff, and it preponderated, was 
that the settlement was of the proposed action for damages ; 
that plaintiffs were the attorneys of Mrs. Camp, were only 
employed to bring the civil suit, and had no authority from 
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her either to institute a prosecution or to settle the same ; 
that all of this was distinctly understood by defendant at 
the time the settlement was perfected ; that the note sued 
on was given to plaintiffs to cover their fee for professional 
services rendered in the matter. 

Defendant’s testimony was substantially to the effect set 
forth in the pleas. 

The jury found for the plaintiffs. The defendant moved 
for a new trial upon the following, among other grounds: 

1. Because the court refused to charge as follows: “ If 
no prosecution was intended or instituted, and no such pros- 
ecution has been instituted, the settlement will not be up- 
held, according to the provisions of the Code, §3055, which 
defendant insists controls this case.” 

2. Because the court charged as follows: “A widow 
may maintain a civil suit for damages for the homicide of 
her husband, but she cannot maintain such suit without first 
prosecuting the accused for the criminal offense, or without 
prosecuting him simultaneously with the civil suit for dam- 
ages; yet, if Mrs. Camp bona fide intended to commence a 
civil suit for damages against defendant for the homicide of 
her husband, and had employed lawyers to institute such 
civil suit, she had the right to settle with defendant such 
damage controversy, provided nothing more than her civil 
claim for damages was in fact included, or intended to be 
included, in such settlement. It is for the jury to find 
from the evidence, what such settlement embraced, or was 
intended to embrace. If the whole, or any part, of the con- 
sideration of the note was for the settlement of the criminal 
offense, or to suppress or prevent a criminal prosecution 
against defendant, then the whole note would be void, and 
plaintiffs cannot recover. But if such illegal consideration 
did not enter into the settlement, and formed no part of it, 
and if the consideration of the note was solely for the dam- 
ages which the law allows to the widow in such cases, then 
the note would not be void, though no criminal prosecution 
had in fact been commenced against defendant.” 
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3. Because the court excluded the following evidence of 
defendant: ‘“* He had heard that he had been threatened 
by Mrs. Camp’s friends that they intended to kill him and 
burn his house, and indict him.” 

The court ordered a new trial, and plaintiffs excepted. 


Suumate & Wittiamson ; W. H. Payne, for plaintiffs in 
error. 


Dawson A. Wacker, for defendant, cited 37 Ga., 557; 
Code, §$2970, 3054, 3055; 5 Ga., 411; 9 7b., 555; 15 7d, 
351; 16 7b., 203; 4 Black. Com., 6; 39 Ga., 89; 54 7b., 
505; Code, $2750 ; Story on Con., 546 ; Code, §3054; Rev. 
Code, $§4609, 4610, 3771; 36 Ga., 611. 


Buecktry, Justice. 


1. This action was not for a tort but for the breach of an 
express contract. The duty of. prosecuting for the homi- 
cide of Camp had nothing to do with it, though the alleged 
stipulation not to prosecute had much to do with it. The 
duty of prosecuting is enjoined where the action is for the 
injury—the tort embraced in the felony. Code §2970. But 
after the felon has liquidated the damages and given his 
promissory note for them, his liability rests upon the law 
of contract ; and surely there is no rule which requires any- 
body to prosecute anybody in order to recover on a contract. 
The legality of the contract, if controverted, is essential to 
a recovery; and in this case the true controversy is on that 
question, and not on the duty to prosecute for the homicide 
of Camp. The notes given to Mrs. Camp and her counsel, 
were not illegal if the wrong-doer in a case of homicide may 
lawfully contract to pay a given amount by way of com- 
pensation of the private injury tothe wife of the deceased. 
And why may not this be done—this, pure and simple? By 
statute, the wrongful homicide of the husband gives the 
widow a right of action for damages. To enforce this right 
coercively, a prosecution as well as an action is necessary, 





134 SUPREME COURT OF GEORGIA. 
Dodson & Payne vs. McCauley. 


unless a good excuse is shown for not prosecuting. But 
when the wrong-doer does not stand upon an action, and 
instead of risking a jury to assess the damages, computes 
them for himself, and procures a stipulation that there shall 
be no action for the tort, giving his notes for the agreed 
compensation by way of compromise or settlement of the 
civil injufy alone, what illegality is there in the transaction ? 
The Code, section 3054, expressly sanctions it in these terms: 
“If the tort complained of does not amount to a crime, the 
person injured may consent to a satisfaction and settlement 
thereof; and if it does amount to a crime, the person in- 
jured may agree upon and receive compensation for the 
personalinjury. Any attempt, however, to satisfy the public 
offense, or to suppress a prosecution therefor, is illegal, and 
vitiates the entire agreement, except in those cases where 
the law expressly allows of such a settlement.” Courts 
adjudicating upon the common law have enunciated sub- 
stantially the same rule. 1Camp., 45; 1 Starkie, 467; 5 
Hill, 249; 9 Wis., 476; 6 Adolph. & Ellis, 308. In the case 
last cited, Lord Denman says: “ We shall probably be safe 
in laying it down that the law will permit a compromise of 
all oftenses, though made the subject of a criminal prose- 
ecution, for which the party might sue and recover damages 
in an action. It is often the only manner in which he can 
obtain redress. But, if the offense is of a public nature, 
no agreement can be valid that is founded on the consider- 
ation of stifling a prosecution for it.” The exchequer 
chamber afterwards reviewed the case, (9 Adolph. & EL., 
N.S. 371) and in the opinion delivered by Tindal, C. J., 
the following passage occurs: “ We have no doubt that in 
all offenses which involve damages to an injured party for 
which he may maintain an action, it is competent for him, 
notwithstanding they are also of a public nature, to compro- 
mise or settle his private damage in any way he may think 
fit.” Chit. on Con., 582; 6 Man. & Gr., 785; 21 Conn., 421. 

2. If the evidence for the plaintiffs below contained the 
true version of the contract, (and the jury so found) the 





AUGUST TERM, 1878. 135 


McNulty, George & Hall e¢ al. vs. Pruden, adm’r. 


compromise was confined to the intended action for the civil 
injury, and there was both a pure consideration and a val- 
uable-consideration for the notes which were given when 
the compromise was effected ; one of which notes was the 
subject-matter of the present controversy. Whether Mc- 
Cauley actually committed the homicide or was concerned 
in it, is not an open question; nor has it been since the 
notes were given. He closed it voluntarily by the terms 
of compromise. It is enough that an action was, in good 
faith, intended, and that the bringing of it was prevented 
by the settlement. The jury must have found that there 
was no fraud, or at least, that the plea which set up fraud 
was unsupported. 

3. The exclusion of the testimony concerning threats was 
obviously proper, as there was nothing to connect Mrs. 
Camp or her counsel with them, or with any knowledge of 
them. If threats influenced Mr. McCauley, he should have 
made it known at the time. 

The court committed no error for which a new trial 
should be granted, and the verdict of the jury was in con- 
formity to both law and evidence. 

Judgment reversed. 


McNuttry, Grorer & Hatt et al. vs. Prupen, administrator. 


1. Ona bill in equity by the administrator against the creditors to set- 
tle the order of priority among the various claims against the estate, 
the decree being favorable to some of the defendants and unfavorable 
to the others, the latter class cannot prosecute a writ of error to 
reverse the decree without joining the former as co-plaintiffs in error. 
The omission, however, is amendable, and is not cause for dismissing 
the writ, unless the privilege of amending is declined. 

. Wherea debtor has recognized and acknowledged as correct a claim 
against him resting in account, by entering the amount thereof in 
his books to the credit of his creditor, and has afterwards, upon the 
day preceding his death, referred the person expected to act as his 
administrator to his books as a means of correct information touch- 
ing his liabilities, the account against his estate should be ranked, 
under the Code, section 2538, paragraph 7, as a “liquidated de- 





136 SUPREME COURT OF GEORGIA. 


McNulty, George & Halli e¢ al. vs. Pruden, adm’r. 


mand,” if the creditor will limit his claim to the amount or balance 
in his favor as shown by the books of the decedent. 

. A bailment of goods for sale, an entry of the value thereof by the 
bailee in his books to the credit of the bailor, and asale of the goods 
by the bailee in his life-time for cash, will render the claim for the 
proceeds a ‘‘ liquidated demand ”’ against his estate. 

. By the Code, §406, one half of the fee of an attorney, unless other- 
wise stipulated, is a retainer and due immediately. Hence, where 
counsel were employed by parol contract at a gross sum to defend 
certain indictments, and the accused died before all the contem- 
plated services were rendered, and there was no abandonment of 
the cases, or other default, on the part of the attorneys, one-half of 
the stipulated fee was a “‘ liquidated demand ”’ against the client’s 
estate. 


Practice in the Supreme Court. Parties. Amendment. 
Administrators and executors. Distribution. Attorney 
and client. Fees. Before Judge McCurcuen. Whitfield 
County. At Chambers. January 10th, 1878. 


This case arose upon a bill filed by Pruden as adminis- 
trator of Haddock, against the creditors of the intestate 
to marshal the assets, and praying direction as to the pay- 
ment of the debts. By agreement, the case was heard in 
vacation. The questions passed upon in this court arose 
upon four claims, to-wit: Ist. McNulty, George & Hall, 
account for $332.42. 2nd. The Holston Salt and Plaster 
Company, account for $25.20. 3rd. Johnson & McCamy, 
account, for retainer as attorneys, for $17.50. 4th. Hanks 
& Bivings, similar account for like amount. 

It was admitted that the administrator had in his hands 
for distribution $1,500.00; that the indebtedness of the 
estate by note was $1,914.70; that the indebtedness by 
account was $742.00; that the four accounts above stated 
were due. The questions to be decided arose as to their 
respective rank and dignity as compared with the indebt- 
edness by note. 

As to the first, the undisputed facts were as follows: 
During his last sickness Haddock requested Pruden to 
administer on his estate, and, on the day before his death, 
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stated to him that his books would show how much he owed 
foreign creditors. The administrator found only two books 
relating to his mercantile business, one a cash-book and the 
other a statement of accounts with persons from whom he 
bought goods. The last was in deceased’s hand-writing. It 
showed the amount due to McNulty, George & Hall, as 
above stated. 

As to the second, the facts were as follows: 

The Holston Salt and Plaster Company placed their salt 
with deceased to be sold on commission. The latter sold out 
for cash, and this indebtedness was for the goods thus sold. 

As to the third and fourth accounts, the facts were as fol- 
lows: Deceased was indicted in two cases in Whitfield supe- 
rior court. He employed Johnson & McCamy and Hanks 
& Bivings to defend him, agreeing to pay each firm for their 
services $25.00. One of the cases was a misdemeanor and 
the other a felony, though the counsel believed both to be 
misdemeanors at the time of their employment. The first 
was tried and finally disposed of before intestate’s death ; 
the latter had been terminated by his death. His counsel 
present their claims in the following shape: $10.00 as due 
to each firm in the misdemeanor, and $7.50 as due to each 
as a retainer in the felony. 

The chancellor decreed that the aforesaid accounts be 
postponed to the notes. To this ruling the four defendants 
above named excepted. 

When the case was called in this court, counsel for de- 
fendant moved to dismiss the writ of error because all of 
the defendants to the bill in equity, especially the creditors 
by note, were not made parties plaintiffs in error. From 
the bill of exceptions itself it is impossible to state who were 
the defendants in error, Service was perfected upon the 
administrator and one of the creditors by note. 

In reply to this motion, counsel for plaintiffs moved to 
amend the bill of exceptions by making the other defend- 
ants to the bill in the court below plaintiffs in error. This 
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was allowed and the motion to dismiss overruled, as will 
appear by the first head-ncte, 


Suumate & Wituiamson; J. L. Smire; T. R. Jonzs, for 
plaintiffs in error, cited 19 Ga., 554; 2d Story’s Eq., 1258 ; 
14 Ga., 879; 59 Lb., 782; Code, §2533; Cobb’s Dig., 287; 
5 Ga., 275; 83 Ib. 219; 18 Tb. 407; 15 Td., 322. 


Jounson & McCamy; W. K. Moors, for defendant, cited 
1 Chitty’s Pl’d’gs, 359; 1 Saunders, 32; 2 Gr’l’f’s Ev., 128. 
On the motion to dismiss, they cited Code, §4259; 1 Ga., 
495; 2 Ib., 287, 348, 408,439; 3 7b., 584,121; 7 7d., 510; 
26 Jb., 398; 57 Zb., 197. 


B.iecktey, Justice. 


1. The motion made to dismiss the writ of error for the 
the non-joinder of those defendants in the bill to whom 
precedence or priority in sharing the assets of the estate was 
decreed below, could be met and avoided only by an amend- 
ment introducing said co-defendants as co-plaintiffs in error 
here. The amendment may be made instanter, the record 
affording matter to amend by, (Code, §4288; 4 Ga., 493 ; 
8 Ib., 317; 12 Zb., 270; 49 Zd., 388,) and when made, it 
will be the privilege of the new parties to sever with the 
old, and decline to take part in prosecuting the writ. Be- 
cause of their interest in the judgment to be rendered here, 
it is necessary for them to be before this court as parties, 
but that very interest entitles them to take whichever side 
of the case they please. After severing from their co- 
plaintiffs in error, they may aid in defending here, and in 
upholding the judgment rendered below. It has been sug: 
gested that the amendment would have to be followed by 
notice to them ; but this is incorrect, for they must take 
notice at their peril that the cause has been brought here 
by their co-parties. If it had been brought up by the com- 
plainant below, and not by some of the defendants, other 
rules would apply. Between adding new plaintiffs in error 
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and adding new defendants in error, the difference is consid- 
erable ; so is it in regard to giving notice or effecting service. 
A plaintiff in error is not to be served, whether he comes up 
-by his own act or by the act of his co-plaintiffs. But a de- 
fendant in error must be served as the statute prescribes. 
Code §4259. The only necessary defendant in error was 
the complainant below ;‘that is, the administrator, and he 
was duly served. On the requisite parties as plaintiffs in 
error, the right to sever, ete., see 3 Bac. Abr., 335, 336; 6 
Ga., 207; 7 Lb. 510; 10 Lb. 2; 18 Jb., 619, 620; 26 Zb., 
398. 

2, 3,4. The privilege of amending having been accepted 
and exercised, the merits of the case are to be passed upon. 
And, tirst, it is to be observed that the question of liquid- 
ated demands, as now presented, stands clear of the act of 
February 24, 1877 (pam. p. 19), which act gives rank to 
such acknowledgments only as are evidenced by writing. 
The act is too recent to be invoked on the present occasion, 
the intestate having died before it was passed. The sev- 
enth paragraph of section 2533 of the Code enumerates the 
debts which are to be ranked as liquidated demands in dis- 
tributing ths estate, the relative rights of the creditors hav- 
ing become fixed at the time of the intestate’s death. The 
words of that paragraph are as follows: “ All liquidated 
demands, including foreign judgments, dormant judgments, 
bonds, and all other obligations in writing for the payment 
of money, promissory notes, and all debts the amount due 
on which was fixed and ascertained or acknowledged prior 
to the death of the decedent.” The book entries made by 
the debtor in his lifetime, and his oral recognition of his 
books as correct, upon the day before his death, would 
serve, we think, to acknowledge the amount shown against 
him on balancing the account of McNulty, George & Hall 
as contained in the books. It was, doubtless, to these credit- 
ors and others whose accounts were in the books, that he re- 
ferred as “foreign creditors.” The books alone would 
prove the debt, without a word of evidence from the out- 

10 
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side ; and this they would do by virtue of the admission or 
acknowledgment of the debt by the debtor, as deduced 
from the entries. Indeed, we do not well see why such en- 
tries would not come up even to the requisitions of the new 
statute, and be the acknowledgment in writing which it re- 
quires. McNulty, George & Hall are claiming only to the 
extent of amount or balance shown in their favor by the 
deceased debtor’s books, and not beyond it. In regard to 
the consignment of salt by the Holston Salt and Plaster 
Company, the record seems to indicate that the deceased 
had credited the company with the consignment, and 
sold out for cash. He thus had the company’s funds 
in his hands, and, as we understand the record, the 
amount can be arrived at from the entries made by the 
deceased in his own books. At all events, the administrator 
returns it in his bill. He probably acquired his informa- 
tion from the cash book if not from the account book. 

The fees of the counsel who were employed by the intes- 
tate in his life-time at round sums expressly agreed upon, 
were liquidated to the extent of one half, if there was no 
stipulation making the retainer less than half, and no aban- 
donment of the cases, or other default, on the part of the 
counsel. This results from section 406 of the Code, which 
declares that, “ Unless otherwise stipulated, one-half of the 
fee in any cause is a retainer, and due at any tiie, unless 
the attorney, without sufficient cause, abandons the case 
before rendering service to that value; but in cases where 
he has rendered such service, and cannot render the balance 
of service—from the act of his client, providential cause, 
election to office, or removal out of the state—he is entitled 
to retain the amount or a due proportion, if collected, or 
sue for it and collect it, if not; where no special contract 
is made, the attorney may recover for the services actually 
rendered.” There is some degree of confusion and obscurity 
in a part of this languagerbut the meaning seems to be that 
one-half of the agreed fee is a retainer and due immediately, 
as a general rule, and that from that half no deduction is 
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to be made if the attorney keeps himself in a situation to 
render the stipulated services, and does not at any time 
neglect or violate his duty. An apportionment takes place, 
perhaps, even as to this half, where, by election to office, 
removal from the state, or providential incapacity the 
attorney becomes unavailable to the client; but where the 
client is at fault, or where the providential visitation is to 
him, we cannot suppose that the law intends the retainer to 
be reduced. Why should it be reduced? Inthe nature of 
things, a retainer is earned when the attorney dedicates him- 
self by contract to his client’s service, thereby cutting him- 
self off from employment by the adverse party. The sub- 
sequent voluntary, vr even involuntary, disability on his 
part to render the service contemplated, may well work a 
forfeiture of the retainer, in whole or in part; but so long 
as the attorney remains able and willing to perform all the 
service for which he contracted, neither the fault nor the 
misfortune of his client ought to affect him—certainly not, 
beyond that half of the fee to which the quality of a re- 
tainer does not belong. A proper application of what we 
decide, to the claims for fees by the firms of Johnson & 
McCamy and Hanks & Bivings, would be to allow each firm 
twelve dojlarsand fifty cents as liquidated. Perhaps, it would 
be safest not to attempt any apportionment of the agreed 
fee of twenty-five dollars between the two cases (the mis- 
demeanor and the felony) as such apportionment would 
depend upon matters extrinsic of the contract. For decisions 
heretofore made by this court as to what constitute liquidated 
demands, see the reports cited by the counsel for the plain- 
tiffs in error. 
Judgment reversed. 
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Wetter, trustee, vs. WALKER. 


(Jackson, Justice, being related to the cestui que trusts of the plaintiff in error, did not 
preside. Hon. George Hillyer, Judge of the superior court of the Atlanta circuit, was 
designated by the governor to take his place. ] 


1. Generally, a larger estate will not be implied where a smaller one is 

expressly granted. Hence, a power of disposition annexed to an 
express estate for life will not be construed as enlarging the latter 
into a fee, unless the power be necessarily inconsistent with an estate 
for life only. j 
Though the husband be by statute the sole heir of the wife, he is 
not included in a will under the expression, ‘‘such persons as may 
come under the designation of her next of kin by the statute of dis- 
tributions.” 
The above propositions applied to a will made in 1859, by which the 
testatrix disposed of her whole estate as follows: ‘I devise and 
bequeath to the husband of my grand-daughter (naming both) all 
my property both real and personal which may remain after the 
payment of my just debts, to hold said property in trust for the 
sole and separate use of my said grand-daughter, free from the 
debts, liabilities and contracts of her present or any future husband, 
during her natural life ; and in further trust, to convey the same, 
during her natural life, from time to time, to such persons, in such 
proportions, and on such considerations as she may in writing re- 
quest ; in further trust, upon her decease, to make such ‘disposition 
of said property as she may by any writing of a testamentary char- 
acter direct; in further trust, should she die intestate, to hold said 
property for the benefit of such persons as may at the time of her 
decease, come under the designation of her next of kin by the 
statute of distributions at the time in force in the state of Georgia.” 
The grand-daughter died in 1865, intestate, leaving children together 
with her said husband surviving : 

Held, that her equitable estate in the property was an estate for life 
only, and that at her death, her children, not her husband, took the 
remainder as filling the description of her next of kin. 


Trusts. Estates. Husband and wife. Wills. Before 
Judge Harden. City Courtof Savannah. February Term, 
1878. 

Walker brought complaint against Wetter as trustee for 
his children, for materials furnished to, and work done on, 
the trust property (real estate), in November, 1872, and in 
November and December, 1873. The bill amounted to 
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$116.05, besides interest. The defendant pleaded the gen- 
eral issue, and specially that no such trust existed. 

The questions involed were submitted to the court with- 
out the intervention of a jury, upon the following facts: 

The work was done and the material furnished to repair 
the property named, and the charges made were correct. 
Title to the property came from Margaret Telfair to her 
grand-daughter, Mrs. Wetter, under the item of the former’s 
will (made in 1859) set forth in the third head-note. Mrs. 
Wetter died intestate in 1865, leaving her husband, the de- 
fendant, and several children surviving her, who, it seems, 
are still minors. She made no disposition of the property 
during her life. The defendant claims such property as his 
own under the aforesaid will. 

The court held as follows: 

1. “The words ‘next of kin,’ as used in this will, mean 
nearest blood relations. 

2. “The reference to the statute of distributions is for 
the purpose of pointing out the rule to be followed in as- 
certaining who were the nearest blood relations. 

3. “Upon the death of Mrs. Wetter, the property devised 
by the second item of Mrs. Telfair’s will and not disposed 
of by Mrs. Wetter during her life, passed to Wetter in trust 
for her children. 

“ Judgment for the plaintiff.” 

To this ruling the defendant excepted. 


T. M. Norwoop; N. ©. Cottier, for plaintiff in error, 
cited 15 Ga., 462; 21 7b., 394; 13 7b.,277; Mart. & Y. 
R. (Tenn.), 302; 5 Mass., 500; 16 Ves., 135; 2 Fearne on 
Rem., 354; 13 Ves., 445; 3 7b., 244; Cobb’s Dig., 294, 
295, 305; Code, §2484; Watkins’ Dig., 313; Mar. & Craw. 
Dig., 217; 3 Bro. Ch., 64; 19 Ves., 404; 27 Ga., 324; 8 
Ib., 279; 22 Tb., 420; 30 7b., 308; Bouv. L. D. “ Next 
of kin ;” 3 L. & E., 28. 


R. E. Lester; R. D. Waker, Jr.; W. W. Mackatt, JR., 
for defendant, argued as follows: Power of disposal distinct 
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from estate, and hence did not affect it, 23 Ga., 472; 15 
Ib., 457; 2 Ib., 307; 13 Vesey, Jr., 445; 56 Barb., 579; 
16 John., 537; 1 Sug. on Powers, 124; 3 Ad. & E., 123. 
Estate by implication not favored, 1 Sug. on Powers, 424 ; 
4 Ga., 64, 379. Separate estate in wife for life intended, 
Hill on Trust., 631; 44 Ala., 338; 26 Md.,1; 2 Ga., 307. 
Husband not included in “next of kin,” Code of 1863, 
§1711; Code of 1873, §1761; 2 W’ms. on Ex’r’s, 343, 731; 
O’Hara on Wills, 319; 1 Hoff. Ch,. 213; 18 Vesey, 49; 1 
Bouv. L. D., 666. Husband’s right to wife’s estate not de- 
rived from statute of distributions, Cobb’s Dig., 294, 1129; 
4 Ga., 384; 2 Blackstone Com., 515; 2 Dev., 360; 3 Vesey 
Sr., 244; 14 Vesey Jr., 372, ‘Next of kin” means blood 
relatives, Cobb’s Dig., 291; Code of 1863, $2456; 14 Ves., 
379: 6 Beav., 86; 1 Penn., 506; 67 N. Y., 387; 27 Ga., 
325; 15 Vesey, 536; 23 N. Y., 158. Courts lean to life 
estate, 29 Ga., 544. 


BuiEck ey, Justice. 


1. “A devise of an estate generally, or indefinitely, with 
a power of disposition over it, carries a fee. But where the 
estate is given for life only, the devisee takes only an estate 
for life, though a power of disposition, or to appoint the fee 
by deed or will, be annexed; unless there should be some 
manifest general intent of the testator which would be de- 
feated by adhering to this particular intent. Words of im- 
plication do not merge or destroy an express estate for life, 
unless it becomes absolutely necessary to uphold some mani- 
fest general intent.” 4 Kent’s Com., 319. “So, if an estate 
be given to a person generally, or indefinitely, with a power 
of disposition, it carries a fee; unless the testator gives to 
the first taker an estate for life only, and annexes to it a 
power of disposition of the reversion. In that case, the 
express limitation for life will control the operation of the 
power, and prevent it from enlarging the estate to a fee.” 
Td., 536; 15 Ga., 457; 2 7b., 307; 2 Strobart’s Eq., 134. 

2. “ A man’s kindred, in the proper signification of the 
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word, ineans such persons as are related to him by blood: 
and, accordingly, relations by marriage are generally iuca- 
pable of bringing themselves within the description of 
‘next of kin’ in a will; and (as in the case just mentioned, of 
‘relations’) neither husband nor wife can be entitled under 
a bequest to the ‘next of kin’ of either of them.” 2 W’ms. 
on Ex’rs, 815; 67 N. Y., 387; 69 J7d., 36; 72 76., 312. 
Though by the statute of distributions in force in 1865, the 
husband was sole heir to the wife, children stood in the first 
degree. Code, $2484. 

3. Applying the foregoing rules to the will now under 
consideration, it follows that the grand-daughter of the tes- 
tatrix tovk an equitable estate in the property for her life, 
and no more; and that her children, not her husband, were 
her next of kin, and, on her death intestate, became enti- 
tled to the remainder. Even any apparent inconsistency 
between the power and the express life estate disappears by 
construing the terms, “and in further trust to convey the 
same, during her natural life, from time to time, to such 
persons, in such proportions, and on such conditions as she 
may in writing request,” as restricting the duration of the 
estate so authorized to be conveyed, to the period of her 
life ; and this, in all probability, is the true intent and 
meaning of the clause, for it is immediately added, “ in fur- 
ther trust, upon her decease, to make such disposition of 
said property as she may by any writing of a testamentary 
character direct; in further trust,” should she die intestate, 
to hold said said property,” ete. The purpose seems to have 
been to keep the trust on foot as to the inheritance in the 
whole of the property; and to do that, any conveyance 
made during the life of the grand-daughter at her request 
would have to be limited in its operations to the period of her 
life, or to a more brief duration. See 23 Ga.,515. We in- 
fer from the record that the children were minors when the 
account sued upon arose, and even when the action was 
brought, but whether they were or not is of no consequence. 
We were requested in the argument to construe the will 
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to the extent which we have gone, and this is all we have 
attempted. It was not contended that if Mrs. Wetter took 
a life estate only, with no enlargement of it by her power of 
disposition, and if the children came in for the remainder, 
the trust became executed at her death by reason of there 
being nothing for the trustee to do after that event hap- 
pened. 


Judgment affirmed. 


Loupon, assignee, vs. CoLEMAN, receiver. 


1, On a motion to distribute money in the hands of a receiver, where 
the finding of a jury allowed to certain attorneys a given amount for 
services in securing and preserving the fund, and to a machinist a 
given amount, and to the plaintiff in a distress warrant a given 
amount, the judgment will not be arrested at the instance of the 
debtor’s assignee in bankruptcy, one of the parties to the motion, 
for any of the following causes : Because the attorneys heretofore 
claimed for the same service on a previous trial of the same motion, 
and nothing was allowed them, in which result they, for the time 
being, acquiesced; because of a misnomer or misdescription in the 
record; because no execution against the realty covered by the lien 
of the machinist has issued; because, though the verdict defined the 
amount of the fund to be recovered by each claimant, it embraced 
no express finding as to the existence of any lien; because the ver- 
dict did not declare preferences or priorities among those in whose 
favor it was rendered ; because the services of the attorneys in 
bringing the money into court, or in recovering it for the receiver, 
were rendered after the debtor was adjudicated a bankrupt; because 
the plaintiff in the distress warrant had a special lien upon some of 
the property which produced the fund, and it could not, from the 
record, be ascertained how much of the fund was produced by that 
particular property, and how much by other property; because the 
fund for distribution is, in part, the proceeds of property upon 
which none of the successful claimants had any lien; because the 
lien of a machinist takes effect only upon the realty and upon the 
machinery attached thereto, and the fund now in question was pro- 
duced by the sale of personal property sold under an order of court, 
or of the judge, as perishable. None of these matters, in the 
actual state of the record, are appropriate to a motion in arrest of 
judgment. 

2. In Georgia, a new trial may be moved for after a motion in arrest 
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of judgment has been overruled; provided both motions arc made 
during the term at which the verdict was rendered. 

3. Where there are several claimants to a fund in court, and 
all of them have introduced evidence, the order of argument is sub- 
ject to regulation by the sound discretion of the judge. 

4. Counsel bringing the money into court, or securing the fund for 
the receiver, are entitled to reasonable compensation as a part of the 
necessary expenses. 

5. Error in the judgment is not cause for new trial if the verdict was 
correct. 

6. Where each of the successful claimants to the fund, claimed, on the 
record, as a lien creditor, and not otherwise, a verdict awarding to 
each a given amount is to be construed as finding that the lien 
exists to that extent, though no mention of any lien be made in the 
verdict. 

7. The charge to the jury on the subject of the lien set up by the 
machinist, was substantially in conformity to the rulings of this 
court upon the former writ of error in this case. 59 Ga., 653. 

8. Where the lien of a machinist binds the premises to which the 
machinery was attached, as well as the machinery, and the premises 
are not the property of the debtor but of his lessor, other creditors 
of the common debtor have no right to force the machinist to resort 
to the realty for satisfaction, in order to leave the proceeds of the 
machinery (sold as personalty) to be applied to debts of inferior 
dignity in favor of such creditors. 

9. Where a stationary engine was sold and put up by a machinist, and, 
as a part of the contract of sale, it was stipulated that the engine 
was to be started and put in proper order for running, necessary 
work done to start it and fit it for running in position was work 
done in pursuance of the original contract, though said work was 
charged for in an open account, and the price of the engine itself 
was covered by drafts, and did not enter into the account. Arecord 
of the machinist’s lien, made within three months after the work 
was completed, though not within three months after the sale, was in 
time. 

10. When a machinist’s lien was upon, say, one-fourth in value of the 
whole property sold, the lien attached to one-fourth of the proceeds 
of sale, and no more. When of this entire fund all was lost except, 
say, one-third, the lien upon the fund saved was in the like propor- 
tion; that is, it was upon one-fourth of the amount saved, and no 
more, 


Judgments. Misnomer. Machinist’s lien. Verdict. 
Bankrupt. Liens. New trial. Practice in the Superior 
Court. Argument. Fees. Before Judge Crawrorp. 
Muscogee Superior Court. May Term, 1878. 
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In May, 1872, several attachments and an execution, based 
on the foreclosure of a machinist’s lien, were levied upon 
the property of the Empire Cotton Seed Huller and Oil 
Company, a foreign corporation. The levy was upon pér- 
sonalty, of a perishable nature, all of which was sold, un- 
der order of the judge of the superior court, on June 14, 
1872, producing the net sum of $5,125.00. Conflicting 
claims on this fund were presented, and it was, by order of 
court, June 22, 1872, deposited with John King, banker. 
King became an involuntary bankrupt. Blandford & Gar- 
rard, attorneys, in behalf of Fontaine, a judgment creditor 
of the Huller and Oil Company, whose judgment has since 
been transferred to them, and in behalf of Mary S. Smith, 
a creditor by distress warrant, petitioned, May, 1874, for the 
appointment of a receiver to collect from the estate of 
King the amount so deposited, and to bring it before the 
court. Coleman was appointed such receiver. Blandford 
& Garrard represented him in the bankrupt court. There 
was awarded to him a sum which, after deducting his 
charges, leaves in his hands $1,869.00 for distribution. 

In July, 1872, the Huller and Oil Company was adjudi- 
cated a bankrupt in the U. S. district court for the southern 
district of New York, and in the following September 
John Loudon was appointed assignee. 

The following claims were presented as liens on said fund : 

1. Blandford & Garrard, attorneys, for professional ser- 
vices rendered in having the receiver appointed, and for ser- 
vices rendered for the receiver in bringing the fund into 
court, $300.00. 

2. The Columbus Iron Works Company, which alleges as 
follows: It is a machinist, and as such did, from November 
4, 1871, to April 4, 1872, furnish, and put up, and repair, 
for said Huller and Oil Company, certain machinery, to-wit : 
One steam engine, fixtures, shafting, ete.; did repair the 
oil presses, ete. For these services said company became 
indebted to it on May 4, 1872, $1,870.26. It recorded its 
lien upon the machinery and premises within three months 
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from the time the work was completed. Within twelve 
months from the time said debt matured, an attachmert was 
levied at its instance upon said machinery and fixtures ; the 
property was sold under order of the judge, and is repre- 
sented by the fund now in court for distribution. 

3. Distress warrant in favor of Mary S. Smith for rent, 
$550.00, which was levied upon a part of the property sub- 
sequently sold under order of the judge. 

John Loudon, as assignee in bankruptcy, claimed the en- 
tire fund, and filed objections to every assertion of lien 
thereon except the third above set forth. He was successful 
as against all except the above three. As to them, the 
following verdict was returned : 

“We, the jury, find in favor of Blandford & Garrard 
$200.00, the amount claimed by them. We further find for 
the Columbus Iron Works, $1,119.01, and for Mary S. 
Smith, $550.00.” 

Whereupon the court adjudged that the receiver first pay 
all the costs, and then the parties mentioned in the verdict 
in the order named. This judgment was subsequently 
changed by requiring that the costa be paid by the parties 
in proportion to the amount recovered by each. 

Loudon, assignee, moved in arrest of judgment upon the 
following grounds: 

1. Because at the November term 1877, the Columbus 
Iron Works Company, certain judgment creditors, Blandford 
& Garrard, and Mary 8S. Smith, presented their claims of 
lien on this fund, to all of which movant objected except 
the last. Upon the trial of the issues thus formed, the 
whole fund was found subject to the lien of the Iron Works 
Company. To this finding all of the claimants submitted 
except movant and Mary S. Smith. They moved for a new 
trial, which being refused, they appealed to the supreme 
court. That tribunal held that the only necessary parties to 
said motion, the others not contesting the verdict, were the 
movants, the Iron Works Company, and the receiver. A 
new trial was ordered. (59 Ga., 653.) Upon the new trial, 
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Blandford & Garrard again claimed for fees, when the ver- 
dict and judgment were rendered as above stated. 

2. Because there is no such case shown by the records of 
this court as that of Blandford & Garrard, partners, etce., 
vs. Charles Coleman, receiver, Columbus Iron Works, Mary 
S. Smith, John Loudon, et. al. (This is the heading which 
precedes the judgment of the court.) 

3. Because the finding of the jury in favor of the Iron 
Works, even if based on a machinist’s lien for furnishing 
and repairing machinery to the amount of $1,119.01, does 
not authorize a judgment requiring the receiver to pay that 
amount out of the fund in his hands, until an execution 
shall first be ordered against the premises to which said 
machinery was attached. 

4. Because the fund was not subject to the amount found 
by the jury unless the verdict had gone further and de- 
clared that the Iron Works Company had a lien on all the 
property which produced the fund, or else stated what 
portion of said fund was the proceeds of property upon 
which said company had a lien. 

5. Because the mere finding of $1,119.01 in favor of the 
Iron Works Company, without more, did not authorize a 
judgment requiring the receiver to pay out of a fund in 
his hands; nor did it authorize the court to postpone one 
creditor to another. 

6. Because as the verdict gives no preferences, neither 
can the judgment. 

7. Because the record discloses that the Huller and Oil 
Company was adjudicated a bankrupt in July, 1872, the 
receiver was appointed in May, 1874, and the services of 
Blandford & Garrard were rendered without notice to the 
assignee, and two years after the adjudication. 

8. Because the distress warrant in favor of Mary S. Smith 
was levied in part upon property upon which the Iron 
Works claimed no lien, and it is impossible to tell from the 
verdict what part of the property levied upon by the dis- 
tress warrant was found to be subject to the lien of said 
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Tron Works, and yet the judgment gives it its whole debt 
out of the fund, although a portion thereof must be the 
proceeds of property on which Mary 8. Smith had a specific 
lien, and on which it had no lien. 

9. Because the fund arises from the sale of the whole 
property, and neither Mary 8. Smith nor the Iron Works 
claimed any lien on a great and valuable part of the prop- 
erty, to the proceeds of which movant is entitled. 

10. Because the whole fund arises from the sale of per- 
sonal property which was perishable, and the lien of the 
machinist only extends to such machinery as he delivers, 
which is attached to the realty, and to the realty itself, of 
which the machinery becomes a part. 

The motion in arrest was overruled, and movant excepted. 

He then moved for a new trial upon the following 
grounds : 

1. Because the court erred in ruling that the arguments 
should be made in the order in which the parties came into 
court and in which the evidence was introduced ; that is, 
that Blandford & Garrard should open, counsel for other 
creditors follow, then counsel for movant, then counsel for 
said creditors in reply to movant, then Blandford & Garrard 
in conclusion. 

2. Because the court erred in entering the following judg- 
ment on the verdict. (Then follows the judgment as origin- 
ally rendered, not as subsequently changed.) 

3. Because the verdict does not specify whether the jury 
found a lien in favor of the Iron Works Co. tor construction 
of an engine, for repairs, or for what repairs. 

4. Because the court erred in charging as follows in refer- 
ence to the claim of Blandford & Garrard: “ Whenever 
counsel represent a party in a court, and perform service for 
him, such counsel would be entitled to compensation for 
such service, if such party accepted the service. Blandford 
& Garrard claim that they brought this money into the 
hands of the receiver, and therefore are entitled to pay. If 
they have brought themselves within these rules of law, 
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then they are entitled to such fee as they may have proven 
their services to have been worth.” It is insisted that this 
charge was calculated to mislead the jury. 

5. Because the court erred in postponing the lien of Mary 
S. Smith to the costs and the liens of Blandford & Garrard 
and the Columbus Iron Works. 

6. Because there was no evidence to show what part of 
the fund in the hands of the receiver was the proceeds of 
the property on which a lien attached for the sum found in 
favor of the Iron Works. 

7. Because the verdict was contrary to law and to 
evidence. 

8. Because the court erred in failing to state in its charge 
any right which, under any circumstances, movant might 
have to the fund. 

9. Because the court erred in its charge as a whole, and in 
various parts, 

In reference to the last ground, it is only necessary to 
state that the court charged, in substance, the principles of 
law, so far as applicable, enunciated by this court when the 
case was here before—59 Ga., 653. 

The evidence on the claim of Blandford & Garrard 
showed that they had Coleman appointed receiver, proved 
his claim as receiver against the estate of King, bankrupt, 
and after some litigation, collected his pro rata of the fund 
in the bankrupt court; that their services were worth 
$200.00. 

The question as to their claim, upon the evidence, arose 
from the fact that in rendering these professional services 
their motive was to get the fund into the hands of the 
receiver in order that they might collect from it a judgment 
against the Huller and Oil Company held by them They 
induced the receiver to consent to act, promised compensa- 
tion, ete. But this judgment could not be enforced, and 
hence their professional services would have been lost unless 
they were entitled to their fee on account of having brought 
the money into court for distribution. 
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The claim of the Iron Works was based upon a draft for 
$850.00, and an open account for $1,020.26, commencing 
November 4th, 1871, and ending April 4th, 1872. The 
draft was given in part payment for a steam engine built 
by the Iron Works. The price was $1,350.00. The Huller 
and Oil Company gave two drafts for this amount, dated 
January Ist, 1872, the first for $850.00, due at four months, 
the second for $500.00, due at six months. The last draft 
was paid by turning over to the Iron Works a smaller engine. 
The first is still due and unpaid. The larger engine was 
“set up” the last of December, 1871, and was in position 
ready for use sometime between January 19th and Febru- 
ary Ist following. “Setting up” an engine is putting it up 
on wood-work, and then building the brick-work, at- 
taching the chimney, and making the proper connec- 
tion of steam and water. It was stipulated that the 
engine was to be put in position ready for running, though 
the expense of this was to be paid for in addition to 
the $1,350.00 for the engine. The charges for this work 
were entered in the open account, making the engine in 
position, ready for work, with all necessary attachments, 
cost about $1,500.00. The remaining items of the account 
are for such articles as an iron works company would natu- 
rally furnish to a huller and oil company, and for repairs on 
the same. The claim of lien of the Ivon Works was re- 
corded on‘April 5th, 1872, and covered about one-fourth in 
value of the property sold by the sheriff on June 14th. 

No question was made on the amount allowed to Mary 
S. King. 

The motion was overruled, and movant excepted. Error 
is assigned upon the refusal to arrest the judgment, and the 
refusal to grant a new trial. 


R. J. Mosss, for plaintiff in error. 


Prazsopy & Brannon, for defendants. 
Motion for new trial not maintainable after motion in 
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arrest, 2 Tidd’s Prac., 913; 23 Ga., 496. Order of argu- 
ment, 56 Ga., 152; Code, §3718. 


BLEcKLEY, Justice. 


1. The state of the record considered, the grounds of the 
motion in arrest of judgment were not appropriate to such 
a motion. A motion in arrest can properly be based on 
nothing but what is apparent on the face of the record or 
pleadings. Code, §3587. As to the points made on the ver- 
dict, they are answered by the fact that the verdict, con- 
strued in the light of the pleadings, and considering the 
nature of the issues on trial, is not only intelligible, but 
sufficiently definite and certain. It would not be difficult 
to enter up, on the verdict, a judgment which would carry 
out the intention of the jury as to all the parties. 

2. The motion in arrest of judgment was made and over- 
ruled at the term of the court at which the verdict was ren- 
dered. The motion for a new trial was then made during 
the same term, In Georgia practice it is allowable to follow 
an unsuccessful motion of the former class with a motion 
of the latter class. 59 Ga., 105; 55 Zb., 667; 23 Zb., 493. 
The Code restricts motions for a new trial, except in extraor- 
dinary cases, to the term at which the trial was had, (Code, 
§3719) ; but no other restriction in point of time is imposed. 

3. The order of argument in a case like the present is sub- 
ject to the sound discretion of the presiding judge, all the 
claimants to the fund having introduced evidence. 

4, The necessary expenses of a receivership witl fairly 
include a reasonable compensation to counsel for bringing 
the fund into court, or securing it for the receiver. Such 
compensation is payable out of the fund. 

5. If the verdict could be held correct, any error in en- 
tering judgment thereon would be matter for exception, but 
not for a motion for a new trial. Of course, if the whole 
vice were in the judgment, it could be purged out without. 
trying the case over. 
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6. The failure of the verdict to mention any lien was 
not fatal to it. That the successful claimants each claimed 
as a lien creditor, and not otherwise, was apparent on the 
face of the record, and the character of each lien was set 
forth. The verdict is to be construed as finding, by neces- 
sary implication, a lien to the extent of the sum of money 
awarded to each claimant. 

7. We have compared the charge of the court in respect 
to the lien set up by the Columbus Iron Works Company 
as a machinist, with the rulings of this court upon the for- 
mer writ of error in this same case (59 Ga., 653), and find no 
substantial difference between them. It seems to us that 
the charge conforms to our previous rulings, in general 
sense and substance, and closely enough for all practical 


purposes. 

8. The effort of the other creditors to drive the machinist 
against the realty, and thus leave the personalty entirely 
unaffected by the machinist’s lien, cannot and ought not to 
succeed. This isa money rule, and there is a fund in court 


to be distributed. In so far as the lien of the machinist is 
the highest and best lien upon that fund, it ought to take 
without reference to what might be reached by other and 
further operations against property not yet sold, or even 
condemned. If creditors who have junior liens upon the 
fund wish to have the benefit of the machinist’s lien as 
against this o'her property, let them advance the money 
necessary to control this lien, and then pursue the property 
at their own risk and expense. In this particular case, there 
is another feature of great moment, and that is, that the 
realty does not belong to the debtor, but to a lessor; and 
even if this lessor’s property could be taken to pay the les- 
see’s debt for machinery, under the special provisions of 
our lien laws, the holder of the lien, it would seem, ought 
not to be compelled to resort to it. There may be a mere 
legal liability of the lessor’s property, but if so, there would 
be no inequity to the other creditors of the lessee not to 
_ enforce it. It will be seen that the question presented is 
11 
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not as to pursuing the lessee’s term in the leased premises, 
but the premises themselves. 

9. The record of the machinist’s lien was in time, as to 
the price of the engine and the cost of putting it up, etc, 
if the record of the lien was within three months after the 
work contracted for was completed. The contract for the 
work, it would seem, was not separate from the contract of 
sale, but a part of one and the same contract. This is the 
great fact. The sale was not an independent transaction, 
but was connected with a stipulation for work. To perform 
the contract fully, required the completion of the work, as 
well as the delivery of the engine. Arrangements about 
the price were immaterial on the question now before us. 
Many particulars in respect to price, mode of payment, 
time of payment, etc., may be embraced in one contract ; 
for a contract may be carved into various specifications and 
subordinate parts. 

10. In the argument here in behalf of the machinist, it 
was conceded that the open account, except for putting the 
engine in position, etc., could not be so connected with 
the purchase of the engine as to make the whole one con- 
tract. For this reason, the main body of the account 
was put out of the case. The unpaid portion of the 
price of the engine Was the main sum for which a 
lien was insisted upon. Now this lien, as we gather 
from the record, attached upon about one-fourth of the 
property sold, taking the proceeds of the sale as the 
basis of value. These proceeds of sale went into the 
hands of John King as the first receiver, and, by rea- 
son of his bankruptcy, about two-thirds of the amount 
was lost. In other words, the second receiver collected from 
the estate of King about one-third of the whole fund with 
which King was chargeable. The court and jury seem to 
have treated the lien of the machinist as attaching to pretty 
much the whole of this one-third. This we think was an 
error, and the only substantial error which we have discov- 
ered. The lien should be considered as attaching to the 
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same proportion of the part of the fund saved as it bound 
of the original fund—say, one-fourth. If money belonging 
to several persons be mixed, and some of it be lost, each has 
a right to his pro rata share of the amount saved. Benja- 
min on Sales, 553. The principle, we think, applies to 
lien as well as to title. It cannot be assumed that the part 
of the fund upon which the lien did not rest was the part 
out of which the whole loss happened. Upon another trial, 
it will be incumbent on the jury to ascertain exactly how 
much of the fund in the hands of King was produced 
by the property which was subject to the machinist’s lien ; 
and that proportion should be kept steadily in view in divid- 
ing the remnant of the fund with other claimants, including 
the assignee in bankruptcy. 
Judgment reversed. 


*Brown vs. Toe State; Youne vs. Toe State; CuapMan 
vs. Tue Mayor, Etc., oF Macon; Henperson e¢¢ al. ve, 
Apair & Bros.; Brooxs vs. Saunpers; Warren & 
Hosss vs. Tue Sovurnern Bank; Tanner vs. Taytor, 
adm’r; Mourpny vs. Mastine, trustee; Tur Mayor, erc., 
oF Macon vs. Waitrenurst; Wricut vs. Smits et al. ; Lona, 
adm’r, et al. vs. GARDNER, trustee; Coreman & Newsom 
vs. WARREN ef al. 


The discretion of the court beiow, exercised in granting or refusing a 
new trial, will not be controlled unless grossly abused. 


Doztrer vs. Owen e¢ al.; Sawyer vs. Sawyer ef al.; Wiu- 
BERLY vs. WiMBERLY ef al.; Morris vs. Tinker ct al. ; 
Warts e al. vs. Tat Nacoocurr Gotp Min. Co. ; McC arp 
vs. Guitmartin & Co.; Cussepen, Hazecuurst & Co. vs. 
Watton, Waann & Co. 


The discretion of the chancellor will not be controlled in the grant or 


*No opinions are published in the following cases under the provisions 
March 24, 1875. (B.) 
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refusal of an injunction, or in the appointment or refusal to appoint 
a receiver, unless some well-settled principle of law or equity be 


violated. 


JORDAN vs. CARTER. 


On a motion for a new trial on the ground of newly discovered tes- 
timony, it must appear that the movant used diligence to procure 
the testimony on the trial, and that the same is not cumulative 
merely. 

Jackson, Judtice. 


_ Bazemore vs. GiLBert, tax collector. 


1. The verdict is not contrary to the evidence. 
2. Where exception is taken to the entire charge, a new trial will not 
be granted unless the charge, as a whole, is erroneous. 


Warner, Chief Justice. 


Wetcue ef al. vs. PARKER, ex’r. 
(Warner, Chief Justice, was providentially prevented from presiding in this case.] 


Where the heirs at law of a person who died m 1847, seek to open 
transactions between their ancestor and defendant’s testator, which 
occurred in 1845, by a bill filed in 1876, and no equity arising out of 
fraud or concealment is clearly and fully set out and specified in 
said bill, the bill was properly dismissed on demurrer because of the 
lapse of time. 


JACKSON, Justice. 


Taytor & Co. vs. Brett. 


1. Where the surety on an attachment bond filed an affidavit of illegal- 
ity on the ground, among others, that it appeared on the face of the 
record that no declaration in attachment had been filed at the first 
term of the court pursuant to law, and where the only declaration 
filed in the case at all was filed on the 10th of January, 1874, and 
the process bore date on the 10th of January, 1874, and the attach- 
ment was issued on the 12th of January, 1874, and the affidavit and 
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bond were dated on the 12th of January, 1874, and the same was 
not an attachment pendente lite ; and where it further appeared that 
the declaration so filed was an ordinary short-form statutory decla- 
ration with the usual process attached thereto, and that the refer- 
ence to attachment therein was in these words: ‘‘for which said 
sum of money petitioners have sued out process of attachment 
against said Andrew F. Hill, returnable to the April term superior 
court of said county, 1874”; and where no motion was made to 
amend or explain the defects apparent upon the record : 

Held, that prima facie no declaration in attachment was filed pursuant 
to law at the first term, to-wit : the April term, 1874, to which the 
attachment was returnable, and that on the face of the record no 
attachment was pending when the declaration was filed on the 10th 
of January, 1874, and that therefore the court was right in sustain- 
ing the illegality on this ground at the instance of the surety. 

. In an attachment, as in other cases founded on contract where no 
issuable defense on oath is made, the court should render judgment 
without a jury—58 @a., 377. 


JACKSON, JUSTICE. 


Mins vs. SINGLETON. 


Where, in defense to a note which reads as fellows: ‘‘ $500.00. By the 
twenty-fifth day of December next, I promise to pay P. H. Single- 
ton or bearer the sum of five hundred dollars in full payment for lot 
of land No. 888, in the 6th district of Early county. This Nov. 
4th, 1870,”—it was alleged by way of equitable plea, in substance, 
that the land had been sold to defendant by one Johnson, and 
that defendant was unable to pay for it when the money fell 
due, and that Johnson was about to move from Early county 
when the trade was made, to go into mercantile business with the 
plaintiff, Singleton, who was his brother-in-law, in Griffin, and that 
Singleton advanced the money to Johnson to go into the said business, 
and at his own volition and suggestion took the note from defend- 
ant, and that defendant took a warranty from Johnson to the land, 
but took none from Singleton, and that there was an outstanding 
judgment obtained in Early against Johnson, at the date of the pur- 
chase, of which defendant was ignorant, which amounted to seven- 
ty-five dollars more than the balance due on the note given to Sin- 
gleton and sued on by him, and that Johnson was now insolvent to 
the best of his, defendant’s, knowledge and belief, and that the rea- 
son why he did not also make Singleton warrant the title was that 
he did not know of the judgment; and where the plea nowhere 
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distinctly charges any knowledge of said judgment in Singleton, 
but merely says in giving an excuse why defendant did not take 
Singleton’s warranty that he did not know of said judgment when 
he bought, the knowledge thereof being fraudulently concealed from 
him by said Johnson and said Singleton, and where, while there are 
insinuations of fraudulent combination between Singleton and 
Johnson, there are no distinct allegations of fraud—and the court 
struck the plea as not entitling the defendant to relief: 

Held, 1st, That there is no equity in said plea, there being no distinct 
averment therein of knowledge of the judgment against Singleton, 
or of any other fraud in him, but only conjectures and insinuations 
thereof. 

2d. That equity will not relieve a defendant from the payment of a 
note after he has been guilty of such laches for eight years until his 
warrantor has become insolvent, if he be so, which fact itself is not 
distinctly alleged in the plea. 


Jackson, Justice. 
KE tsor vs. Taytor & Co. 


. In case of the death of the presiding judge and. the verification of 
the bill of exceptions under section 4255 of the Code, the plaintiff 
in error must use diligence to prosecute his case to the next term of 
the supreme court, and if it appear on the face of the record that 
the counsel drew his affidavit on the 6th of July and delayed to take 
the oath until the 26th of July, and thereby lost a term, and no sat- 
isfactory reason therefor appears, the writ of error will be dis- 
missed. 

. In such case the verification of the counsel for the plaintiff in error 
must be supplemented by that of ‘‘at least one disinterested mem- 
ber of the bar who was present at the trial,” and the affidavit of 
such member of the bar must be certain botb as to his presence at 
the trial and to the facts certified to be true; otherwise the case 
should be dismissed on this ground also. 


Jackson, Justice. 


Harris e¢ al. vs. GoRMERLY. 


1, On an affidavit of illegality on the ground of payment, the burden 
is upon the defendant to show that the execution is proceeding ille- 
gally by being paid off, and the court was right, the fi. fa. and 
affidavit having been read by the plaintiff in f. fa., and no evidence 
having been offered by him, in refusing to allow a verdict taken to 
sustain the illegality, though the plaintiff may have said that he as- 
sumed the burden of proof. 
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2. When parties agree in writing to settle a fi. fa. in a certain way 
therein described, the writing is the best evidence of how the fi. fa. 
was to be settled, and must be produced to show whether the arti- 
cles received, or alleged to have been received, came up to the written 
agreement. 


J ACKSON, Justice. 


ALLEN et al. vs. MEYERHARDT. 


It will be seen from the record that on the 4th of June, 1877, a certain 
order therein recited was passed by the road commissioners of Floyd 
county in favor of Meyerhardt against Allen & Jones, requiring the 
latter to open a certain private way upon conditions therein named. 
Those conditions were that Meyerhardt should put the road in good 
condition within ninety days, to be passed upon by the commission- 
ers of Baker’s district; within ten days after their approval Allen 
& Jones were to erect gates, and thereby remove obstructions to the 
road; if Meyerhardt failed to put the road in good condition within 
the time specified, then the way was to be closed. 

On the 14th September, 1877, Meyerhardt applied again to the com- 
missioners of the county, reciting the first order and his compliance 
therewith, and that Allen & Jones, after notice, refused to put up 
the gates, and again prayed that the obstructions be removed. The 
facts alleged were traversed by Allen & Jones, and it was denied that 
the road had been put in good order, but insisted that a new road 
in some material points had been laid out and worked by Meyerhardt. 
On this point issue was joined, and the road commissioners of the 
county found against Meyerhardt, and ordered the road closed. 
From this judgment of the commissioners, Meyerhardt appealed by 
certiorari to the superior court on the 11th of December, 1877, when 
that court sustained the certiorari, and passed the following order: 
‘‘Upon hearing the certiorari, it is ordered and adjudged that the 
certiorari be sustained, the judgment closing the road be set aside, 
and the commissioners direct the way to be opened as a private way, 
with the right of defendants to erect gates where the fences now 
are. If the road is not on the old road-bed, that Meyerhardt work 
it on the old road-bed within ninety days from the date of their or- 
der following this judgment, as per terms of the order of June 4th, 
1877,—the said Jones & Allen to point out and stake the old road- 
bed for Meyerhardt or his agent, and if they refuse to do so, that 
the road remain open as now worked.” To this judgment exception 
is taken, and the question is the legality thereof. 

In so far as this judgment directs the old bed of the road to be pointed 
out and staked by Allen & Jones, otherwise the new road to stand, 
we think it beyond the power of the superior court to pass it under 
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the issue made by the judgment complained of. If Meyerhardt can- 
not find his old road, it is his misfortune; if he wants a new road, 


he must apply for it according to law. 

We therefore send the case back, with directions that the superior 
court dispose of the case according tothis judgment, by passing upon 
the issue made. 


JACKSON, Justice. 


Sir vs. CHAMBERS. 


Where the case below turned on the trial of an illegality, and the 
record does not contain the affidavit of illegality, a reversal is im- 
practicable. 

Warner, Chief Justice, 


Exurorr vs. THE WestTERN AND ATLANTIC RAILROAD CoMPANY. 


This court held that the court below did not abuse its discretion in 
granting a new trial in this identical case, when the verdict was the 


same as now. See 58 Ga., 454. We repeat the same ruling, with 
the remark that the superior court would have abused its discretion 
had it allowed any such verdict as $5,000.00 to stand in such a case. 


Jackson, Justice. 


Vincent vs. Park, administrator. 


Where an award was entered of record and made the judgment of the 
court, and a decree was entered up thereon at one term of the court, 
and at the next term a motion was made to amend the decree so as 
to make it conform to the award, and the court refused the motion; 
and where the record does not contain the bill and answer or other 
pleadings, so as to enable this court to ascertain whether under the 
pleadings the motion to amend should have been granted or refused : 

He/d, that this court will not control the judgment of the chancellor in 
overruling the motion to amend. 


Jackson, Justice. 
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Cox et uw. vs. THE East TENNESSEE, VIRGINIA AND GEORGIA 
Rartroap Company. 


An application by a foreign corporation to remove a case from a state 
court to the circuit court of the United States on account of fear of 
failure of justice through local prejudice, etc., need not be filed at 
the appearance term, but at any time before trial. 


Warner, Chief Justice. 


CLEVELAND vs. WALDEN. 


Where suit was brought in 1877 in a justice court, on a cause of action 
which, on the face of the record, accrued prior to June, 1865, judg- 
ment rendered for the plaintiff and an appeal taken by the defend- 
ant, it was not error to dismiss the case on motion, although the 
plea of the statute of limitations had been theretofore filed. 


Warner, Chief Justice. 


Roserts vs. Near, administrator. 


. On the trial of a claim case where the question is as to the validity 
of a sale from the defendant in fi. fa to the claimant just before 
judgment went agaizst the defendant, the said defendant and claim- 
ant being brothers, sayings and acts of the defendant while in pos- 
session of the property, and admissions of the claimant against him- 
self, are both admissible, and the court will not scrutinize closely 
the relevancy of such testimony if it bear at all upon the question 
of fraud and point, though indirectly, to fraud. 

. Where exception is taken to a part of a charge, and the whole charge 
taken together, including that excepted to, and read in connection 
with it, gives the case legally and fairly to the jury, this court will 
not sustain such exception and remand the case for another hearing. 

. When counsel present their requests in writing to the court at the 
close of the charge, and the general charge has already embraced 
the requests, the court may well say to the jury that such requests 
are the law, but no more so than when given in the general charge, 
and this court will not pronounce such remark error at the instance 
of the plaintiff in error, especially when the same remark was made 
in respect to like requests made by the defendant, the contest being 
between them which should get the last word from the court to the 
jury. 

4, Where the verdict is fully supported by the evidence, we would be 
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slow to grant a new trial, none being asked for below, and unless 
errors were serious and likely to change the verdict, this court would 
not interfere. 

JACKSON, Justice. 


Matuory vs. Toe State or Gerorais. 


. Where the court in considering a motion to suspend a case until a 
witness could come in, made by counsel who stated that he, the 
counsel, did not have notice that the evidence of the state would 
disclose the date or place or the other party to the game (the indict- 
ment being for gaming),and the court replied, ‘‘ But your client 
knew.” and when the counsel alluded to the fact that the indictment 
specified another day, and said his client did not know, and the court 
replied ‘‘the court thinks he did,”’ and added “ that the state had 
the right to prove the offense any time within two years before the 
finding of the bill and that the law charged the defendant with no- 
tice :” ; 

Held, that there is no such expression or intimation of an opinion on 
the evidence as requires the grant of a new trial. 22 Ga., 403. 

2. Nickels staked at cards need not be proven to be of value. 

3. The evidence is sufficient to convict. 


JACKSON, Justice. 


Tue NorTHEAsSTeRN Rartroap Company vs. Hawkins ef al. 


1. Evidence that plaintiff had sold cross-ties to defendant, cut from 
the land on which the trespass was alleged to have been committed 
by defendant in excavating and erecting its road on plaintiff’s land, 
was properly rejected. 

. There being testimony enough to sustain the verdict, this court will 
not control the presiding judge in overruling the motion for a new 
trial on the ground that the verdict was against the weight of the 
evidence. 


Judgment affirmed. 
JACKSON, Justice. 


BrRooKs vs. TURNER ef al. 


When a bill is vague, obscure, and apparently inconsistent, affording 
mere glimpses of equity, the judgment of the chancellor dismissing 
it on demurrer will not be reversed. 


Bueck.ey, Justice. 
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Branp, adm’r, vs. GARRETT, adm’r. 


[WaRNER, Chief Justice, was providentially prevented from presiding in this case. ] 


The bill of exceptions in this case not being signed by the party 
plaintiff or the attorney according to the Code, §4251, must be 
dismissed. The indorsement of the name of the attorney on the 
back of the bill of exceptions is not such signing it as is contem- 
plated and required by the Code. 


Jackson, Justice. 


Hopson vs. Tae Boarp or Epucation or Corrokere County. 
(Warner, Chief Justice, was providentially prevented from presiding in this case.] 


Where upon the face of the bill of exceptions it appears that the 
recommendation of the grand jury on which the judge removed the 
plaintiff in error from the office of county school commissioner was 
made on the petition of the county board of education, and where 
the president of the board was served too late with a copy of the 
bill of exceptions, the proceeding in the court below cannot be 
treated as ex parte, so as to render due service of the bill unnecessary 
under section 4260 of the Code. The removal having been recom- 
mended on the official petition of the board, the board stood in the 
relation of a substantial party, and would be entitled to be heard in 
the supreme court. 


Beck ey, Justice. 


Parties. Schools. Practice in the Supreme Court, 
August Term, 1878. 


At the February term, 1878, of Cherokee superior court 
the board of education of the county preferred charges be- 
fore the grand jury against Hudson, the county school 
commissioner, and asked for his removal from office. He 
filed an elaborate reply. The grand jury recommended his 
removal, and the judge of the superior court so ordered. 
To this judgment and the proceedings leading thereto, 
Hudson excepted. 

When the case was called in this court, the defendants 
moved to dismiss the writ of error because the president of 
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the board of education had not been served with a copy of 
the bill of exceptions within the time prescribed by statute. 
This was admitted by counsel for plaintiff in error, but it 
was replied that the proceeding was ex parte and therefore 
no service was necessary. The court ruled as indicated in 
the head-note. 


Irwin, McCratcnsy & Irwin ; O. D. Putiuirs, for plain- 
tiff in error. 


J. L. Brown, for defendants. 


GREEN vs, Rowers. 


1. A mortgage of all other articles in a certain store of every descrip- 
tion, after enumerating certain specified goods, and “ of all future 
purchases which he may purchase, or goods which he may come 
possessed of hereafter in said store,” is such a description of prop- 
erty as is certain enough to sustain the validity of the mortgage as 
between the mortgagor and mortgagee. 

. In an affidavit of illegality, the effect of which is to suspend the 
process of the court, the grounds should be set out in such manner 
as to show Clearly that the execution is proceeding illegally by the 
conduct of the plaintiff or of the officers of the law: therefore, an 
allegation that the mortgage was altered without stating who altered 
it, or that it was done without the consent of the mortgagor, was 
properly held insufficient; and so too an allegation that ‘‘ the prop- 
erty levied un by said mortgage fi. fa. was advertised to be sold by 
virtue of a fi. fa. in favor of Samuel M. Rogers against this depo- 
nent, and there is no fi. fa. vs. this deponent in favor of Samuel M. 
Rogers”, was properly ruled to be insufficient, because the ground 
does not exclude the idea that it was also advertised for sale under 
levy of this fi. fa. of this plaintiff. 

. An affidavit of illegality to the effect that the plaintiff had agreed, 
in consideration of the payment of thirty-five dollars and the deliv- 
ery of sundry notes as collateral security, that ‘‘ indulgence for 
thirty days from that day should be given upon said fi. fa.,” is in- 
sufficient under the principle ruled in 4 Ga., 185. 


Jackson, Justice. 
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Wilson vs. The State—Harman vs. Stange, adm’x, e¢ al. 


Wuson vs. Tue Strate or Grorais. 


Upon an indictment charging, in one count, an assault with intent to 
murder, and in another count, unlawful stabbing not done in self- 
defense or under other circumstances of justification, the verdict 
was, ‘‘ We the jury find the prisoner guilty of the offense of stab- 
bing.” The prisoner moved in arrest of judgment, insisting that 
the verdict was special and not general ; that it did not find all the 
issues involved ; and that a verdict for stabbing, without negativ- 
ing self-defense or other justification, does not find any crime or 
misdemeanor for which sentence can be pronounced. That all the 
issues were disposed of, see 58 Ga., 200 ; and that the verdict, con- 
strued in connection with the indictment, was sufficient, see 51 Ga., 
144. 

Bieck.ey, Justice. 


J. L. Harpeman; Exras Hermay, for plaintiff in error, 
cited for reversal: 55 Ga.,191; 58 Z0., 546; 38 7d., 117; 
1 Bish. C. P., 378, 379, 677, 833; 2 Green Cr. Law Rep., 
91, 250, 251, 748; 1 Chit. C. L., 643; Hopkins P. L., 518; 
28 Ga., 367; 376.417; 31 2b., 206; 32 7b., 251; Code, 


various sections. 
C. L. Barrett, solicitor general, for the state, cited for 


aflirmance : Code §4369; 51 Ga., 144; 25 7d., 396. 
4 


Harman vs. Stance, administratrix, e¢ al. 


A motion was made to dismiss the bill of exceptions in this case on the 
ground that the deeds which were attached to the bill of exceptions 
were not referred to therein, were attached after and separate from 
the judge’s certificate, and in nowise identified as exhibits to the bill, 
in accordance with the 10th rule of this court, These deeds, whether 
they constitute a mortgate or absolute title, and especially in view 
of the transfer or assignment upon one of them by certain adminis- 
trators of one estate to those of another, are absolutely necessary in 
order to pass an intelligent judgment in reviewing the decision com- 
plained of; and we cannot tell whether they were in evidence or not, 
or what sort of deeds they were, without the certificate of the judge 
or some other act of his identifying them. The motion to dismiss 
must therefore be sustained. See Taylor vs. Cook et al., 51 Ga., 215. 
We are the less reluctant to dismiss the case, because if he acted 
upon the evidence as contained in the bill of exceptions certified 
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to, we should be constrained to affirm the judgment under the 
ruling in Kinnebrew vs. Mc Whorter et al., decided at this term. For, 
conceding that this evidence makes the transaction only an equita- 
ble mortgage—that is, that there was an absolute deed with bond to 
reconvey on payment of money borrowed—then the widow cannot 
get dower until she has paid, or offered,to pay, the principal sum 
borrowed, with interest thereon. So that, as she has not complied 
with this rule so laid down in Kinnebrew vs. Mc Whorter et al., the 
judgment would have been affirmed ; and the dismissing the bill only 
has the same effect. 


JACKSON, Justice. 


Corqurrt, governor, for use, vs. Ivey, sheriff, e¢ al. 


. For the sheriff to neglect to serve a declaration and process and 
make return of service, when by law it is his duty to serve and re- 
turn, isa breach of his official bond; and any person aggrieved 
thereby may maintain an action upon the bond, against the sheriff 
and his sureties. Code, §$12, 349, 361, 3339, 3949 ; 15 Ga., 46. 

. In this case the amended declaration sets forth a cause of action. 
The breach of the bond is sufficiently assigned. Taking the alle- 
gations as true, damages flowed from the breach. It was error to 
sustain the demurrer. 


BLEcKLEY, Justice. 


Sheriffs. Service. Pleadings. Before Judge Crawrorp. 
Muscogee Superior Court. May Term, 1878. 


This was an action of debt by Colquitt, governor, for 
use of Lackey, on a sheriff’s bond executed by Ivey and his 
securities. As finally amended the declaration set forth a 
breach in substance as follows: 

For that on April 15, 1876, Lackey being the holder of 
two promissory notes on Clemons and Mehaffey, due Feb- 
ruary 2, 1875, aggregating in amount $3,150.00, filed his 
compiaint on said notes and sued out process returnable to 
the May term, 1876; the clerk made out copies, with pro- 
cess attached, and delivered the same, with the original, to 
Ivey, sheriff, more than twenty days before said term con- 
vened, and within full time for service and return twenty 
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Colquitt, governor, for use, 8. Ivey, sheriff, e¢ al. 


days before such term, Mehaffey residing in the city of 
Columbus in the county of Muscogee, and Clemons within 
two miles of said city and in said county. The said sheriff 
served Clemons, who was then and is now entirely insol- 
vent, but failed and neglected to serve Mehaffey or to make 
returns thereof. At the trial term of said case, counsel for 
Mehaffey moved the court to dismiss the action for want of 
service on him. Mehaffey was a resident of the county, a 
security on the bond of the sheriff, and solvent. The court 
sustained the motion. Counsel for plaintiff Lackey then 
dismissed as to Clemons, and re-commenced suit against 
both of the defendants, returnable to the May term, 1877, 
but before said term Mehaffey sold out all of his property 
in said county, and removed with his family without the 
limits of this state. Therefore by the said sheriff’s neglect 
of duty, Lackey failed to obtain judgment against Mehaffey 
at the November term, 1876, so as to bind his realty and 
personalty in said county, which was then ample to pay said 
indebtedness, thus causing him to lose his entire debt. 
Judgment was recovered against both of said defendants at 
the November term, 1877, and nwlla bona has been returned 
on an execution issued therefrom, and thus the entire debt 
has been lost to said Lackey. 

Count for $500.00 for counsel fees, costs and expenses of 
attending court. 

To the declaration as amended defendants demurred, be- 
cause the breach of the bond assigned is not plainly, fully 
and distinctly set forth, and because it did not appear that 
the loss and damage sued for was the result of the sheriff's 
neglect of duty. 

The demurrer was sustained and the plaintiff excepted. 

No opinion was pronounced beyond that set forth in the 
head-notes. 


Rossett & Russet; Toornton & Grimes; BLanprorp 
& GArrarp, cited for reversal: Code, §§3332, 3344, et seq.; 
19 Ga., 274; 16 Conn., 556; 1st Day, 128; 1st Comyn’s 
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Dig., 414; 9 John,, 384; 15 Zb., 456; 7th Ga, 445; 17 
Ib., 539, 625; 3ist 2b., 601; 44 7b.,14; Sedg. Meas. Dam., 
534; Sher. & Red. or Neg., §§521, 523, 533, 604; 2 Esp., 
475; 8th Mo., 619; 18th Vt., 227. 


Prasopy & Brannon, cited for affirmance, 22 Ga., 478; 


27 Ib., 268. 


4. 


SHEaty, guardian, vs. Tooue. 


. On a case made to try an issue of damages for the interposition of a 


claim for delay only, under section 3741 of the Code, it was not 
error to strike an equitable plea filed in the claim case, the claimant 
beirg allowed to introduce all his evidence to elucidate the issue 
before the court. 


. In such a case it is enough that a plain issue charging that the claim 


was interposed for delay only be tendered, and no formal pleading 
is necessary, especially if no objection be made to it before or at the 


trial. 


. Where a plaintiff is seeking to enforce his judgment for the pur- 


chase money of land, which the defendant had bought for himself,: 
and had not paid for, and the defendant put in a cluim to the land 
as guardian for his ward on the ground that the ward’s money had 
paid for the land as far as it had been paid for, and that the plaintiff 
knew that his ward’s money had been used by him, and the claim is 
discontinued, and an issue is made up under the Code, section 3741, 
and no material error is committed by the court on the trial of such 
issue, and the jury find that the claim was interposed for delay only, 
there being no shadow of title in the ward to the land, and the court 
below is satisfied with the finding, this court will not interfere. 

In such a case the security on the damage bond is as much bound 
as if the claim case had been tried. 


JACKSON, Justice. 


1. 


Bures vs. Toe State or GEorGiA. 


Where the jury have found the prisoner guilty of larceny from the 
house as charged in the indictment, it is not cause for setting aside 
the verdict that the court instructed the jury that they might find 
him guilty of simple larceny if they believed from the evidence that 
only the latter offense was committed. 


2. In distinguishing larceny from the house from simple larceny, it 


was not error, on the facts in evidence, to charge the jury, that ‘‘If 
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the jury believe from thé evidence that the watch was hanging on a 
post covered by the roof of the building. and the defendant tuvok it 
therefrom, it is larceny from the house.” As all the charge is not 
in the record, the presumption is that the prisoner’s intent, the 
manner of the taking, the ownership of the watch, efc., were prop- 
erly submitted. 


BLEcKLEY, Justice. 


KeEnnepy vs. Guise. 


Where a bill praying for an injunction is based upon trespass to real 
estate in cutting down and sawing up the timber thereon, and it is 
alleged that the chief value of the land consists in the timber, it 
being quite poor and of little value for agriculture, and that the 
complainant apprehended that the defendant would fell and destroy 
all the timber, and leave the tops and limbs unsuited for lumber to 
rot on the ground and generate malaria and produce sickness in de- 
fendant’s family, he living on adjoining lands and cultivating them, 
having bought this lot for its timber; but where complainant failed 
to allege insolvency in the defendant, and while he set up title al- 
leged to be perfect in himself, yet disclosed the fact that the defend- 
ant also claimed under title, though charged to be fraudulent, and 
did not charge that his own was older than defendant’s, and where 
the bill disclosed the fact that defendant had erected a saw-mill on 
the land, and was regularly and openly sawing the timber, but failed 
to allege when this was done, whether before or after complainant’s 
purchase, which purchase was only a short while, some two years, 
before the bill was brought for enjoining the trespass: 

Held 1. That the facts made by the bill, taken altogether, are not suffi- 
cient to take the case out of the ordinary rule that equity will not 
interfere to restrain trespass where the defendant is solvent, but will 
leave the parties to their remedy at law. 

. That the chancellor’s discretion in refusing the injunction without 
hearing from the defendant by the temporary restraining order and 
rule to show cause, was not abused. 


Jackson, Justice. 


Powe. vs. FRANKLIN. 


Notice of defective consideration in negotiable paper purchased by 

the plaintiff before maturity being in issue, and both parties having 

testified that the plaintiff inquired of the defendant, the maker of 

the popes, befo:e purchasing, and the only confiict being as to the 
1 
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Officers of Court vs. Wyatt—Brantley vs. Buck et al., etc. 





terms of the defendant’s response to the inquiry, and there being no 
other evidence on the subject of notice, the court did not err in 
refusing to charge, generally, that any circumstance which would 
place a prudent man upon his guard is sufficient notice to a pur- 
chaser, and in charging more specifically in line with the testimony, 
‘‘that if the plaintiff made inquiry of the defendant and was 
informed that the paper was good, he would be protected in pur- 
chasing : but that if the answer he received would put a reasonable 
man on further inquiry, he would not be protected.” 
2. The evidence was sufficient to warrant the verdict under the law. 


Beck ey, Justice. 


Orricers oF Court vs. Wyatt. 
[WaRneER, Chief Justice, was providentially prevented from presiding in this case. ] 


. Where four defendants are jointly indicted and jointly tried, the 
clerk of court, under section 3695 of the Code, is only entitled to five 
dollars costs. 

. In such a case, under section 3696, the sheriff is not entitled to costs 
for taking the four appearance bonds—no provision being made in 
said section or elsewhere for such costs. 


JACKSON, Justice. 


Brantcey vs. Buck e al. 


A judgment in a claim case, declaring the property subject and direct- 
ing that the fi. fa. proceed, is not a judgment for any sum certain 
so as to enable the supreme court to award damages against the 
claimant, under $4286 of the Code, for Lringing up the case for 
delay. The claimant desiring to withdraw his writ of error, may 
have leave to do so, over the objection of opposing counsel. 45 
Ga., 316. 

Biecktey, Justice. 


Bryan vs. Wetcu, Coox & Bacon. 


Certain exceptions to an auditor’s or master’s report were demurred to, 
and it was agreed that the presiding judge should hear and deter- 
mine the demurrer, ‘‘ but that he should not do more than pass upon 
the same,” he having been of counsel in the case; the judge there- 
upon held the demurrer good and dismissed the exceptions and or- 
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Wilkinson vs. Lane & Holmes—Clark, Rosser & Co. vs. Wheaton, survivor. 


dered the auditor’s report to be received and entered on the minutes 
of the court, and thereupon at the same term entered a final decree 
in the cause without further consent: 

Held, 1st. That the final decree so entered was not embraced in the 
agreement of counsel, and hence that the judge, having been of 
counsel, had no legal power to make it, and it must be annulled, 
under §205 of the Code. 

Held, 2a. That the judge of the superior court, acting as that court and 
subject to the review of this court, must have power to hear and 
determine the whole case, and if parties only agree that he shall 
hear and decide a part thereof, he isa mere referee of theirs, and his 
action upon the matter referred is not subject to be reviewed here: 
therefore, whilst we set aside the decree which the court was dis- 
qualified to render, we decline to interfere with the judgment of the 
referee sustaining the demurrer and dismissing the exceptions to the 
report. : 

is due to Judge CrisP to say that in his verification of the bill of ex- 
ceptions he adds the following: ‘‘ The counsel for Bryan had left the 
court before a decision was made on the demurrer. After the decision 
was made and the decree entered, counsel for defendantsin error called 
the attention of the court to the fact that perhaps the agreement only 
extended to passing on the demurrer, and then agreed in open court 
that if counsel insisted on that, the decree should be set aside, and 
the judgment of the court extend no further than sustaining the de- 
murrer. Immediately after the adjournment of the court counsel 
were notified of this.” 


JACKSON, Justice. 


Wixkiyson vs. Lane & Hotmes. 


‘Though this court, if sitting as a jury in the box of the superior court, 
would probably not have rendered the verdict which was rendered, 
there was no abuse of discretion by the presiding judge in not set- 
ting it aside. There is enough evidence to uphold it in a court of 
errors, and it is not contrary to law. 


BLEckKLEy, Justice. 


Ciark, Rosser & Compiny vs. WuEaton, survivor. 


. This case as to the nature of the instrument is controlled by the 
case of Lee vs. Clark, Rosser & Co., decided to-day. 

. If the principle there ruled, that the paper held by Clark, Rosser & 
Co. was a mortgage and not a sale, did not rule the case, the judg- 
ment here being older than the oldest of the instruments held by 


*See report in Lee vs. Clark, Rosser & Co. of this term.—(R.) 
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Clark, Rosser & Co. would take the crop in preference to their claim. 
The lien of that judgment was upon the land of defendant and 
whatever was planted and grew thereon, and so soon as the crop was 
grown thereon and matured, the lien ‘attached to the crop, and it 
could be sold under the fi. fa. issued upon the judgment. 


JACKSON, Justice. 


Fisuer vs. Toe State or GrorctiA. 


. Certain articles of jewelry which disappeared from the building as 


the result of the burglary, having been found in the prisoner’s house, 
evidence showing whether he was married or unmarried was not 
irrelevant on his trial. 


. Illegal evidence which comes in without objection, and is ruled out 


as soon as any motion for the purpose is made in behalf of the 
prisoner, is not cause for a new trial. 


. That the prisoner said to some one ‘‘ I am going to carry some ladies 


5. 


to your house,” was not relevant testimony. 

The charge of the court on the subject of explaining the prisoner’s 
possession of the stolen goods, was not error, on the facts contained 
in the record. 

The verdict was warranted by the law and the evidence, and no 
cause for a new trial is apparent. 


BLEcKLEY, Justice. 


Davis vs. StRICKLAND. 


Where in answer to a rule the constable alleged that ‘‘ he did have said 


distress warrant in his hands, and that he levied the same at the in- 
stance of W. F. Dempsey, agent of plaintiff, on one bale of cotton 
as the property of William Perryman, he, the said Dempsey, point- 
ing out said cotton as the property of said Perryman, and deponent 
made an entry to this effect on said distress warrant except the 
interlineation of the words ‘in the possession of William Perry- 
man.’ Deponent has made no sale of said cotton, having ascer- 
tained that the cotton levied on was the property of A. Huntington. 
This deponent has had no opportunity to levy said warrant on the 
property of said Perryman since he ascertained that the bale of 
cotton levied was the property of A. Huntington,”—and there was 
no traverse of the answer: 


Held, 1st. That no testimony was admissible in reference to the answer, 


there‘being no issue made by traverse for trial. 
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2nd. That the answer, without more, was insufficient to prevent the 
rule from being made absolute against the constable—the levy 
on the cotton having been actually made, and it not appearing that 
the cotton had been surrendered by the constable, or that the levy 
had been stayed by process of law. 


Jackson, Justice. 









Tue Ocean Streamsuip Company vs. Krauss. 

1. Oral evidence not incorporated into the brief of evidence as agreed 
upon by counsel and approved by the court, cannot be considered 
on a motion for a new trial. If some of the evidence was omitted’ 
from the brief, it could have been supplied by amending the brief, 
but not otherwise, not even by reverting to the judge’s personal 
memory. 

2. According to the evidence as set out in the brief contained in the 
record, there was no testimony submitted to the jury of any rela- 
tion whatever, between the parties to the case; and that being so, 
the court appears to have erred in overruling the motion for a non- 
suit, and in refusing a new trial on that ground. As a prima facie 
case was not made out, questions raised on the charge of the court 
are only speculative, having now no practical importance. The court 
should not have charged anything, but should have ordered a non- 
suit. Let a new trial be granted. 


BLEcKELEY, Justice. 


















STEVENSON vs. SMITH. 










Where an execution was proceeding for the benefit of an attorney to 
collect fees due him thereon, and the same bore date in 1867, and 
was met by affidavit of illegality, on the ground that it had been 
paid off prior to the act of February 24, 1873, giving a lien on exe- 
cutions to attorneys for fees, and the settlement consisted in the 
payment of fifteen dollars cash and the settlement of a drug bill 
owing by plaintiff to defendant: 

Held 1. That the settlement was good against the attorney unless he 
gave notice of fees due him to the defendant in fi. fa. 

2. That whether the settlement was fair, and executed and made with- 

out collusion against the attorney, was matter for the jury to decide, 

and the issue being fairly submitted by the judge and he being sat- 
isfied with the verdict, this court will not interfere. 


JACKSON, Justice. 
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ASPINWALL vs. TREANOR. 


A return of nulla bona made by the regular marshal of the town of Black- 


shear, in Pierce county, or by a special marshal appointed by the 
mayor, upon a fi. fa. issued from a justice court, will not prevent 
the judgment from becoming dormant. The functions of the mar- 
shals as constables are confined to process, efc., emanating from the 
corporation eourt created by the special act of August 27, 1872, 
(pamph. p. 143,) and do not extend to executions issued from other 
courts in virtue of the general law. The fourth and fourteenth sec- 
tions of the special act are to be read together, and are to be con- 
strued in reference to the title of the act, and to the constitutional 
rule requiring both unity and conformity in the subject matter. 


Code, $5056. 


BiEckLey, Justice. 


1. 


9° 
~ 


J 


Anprews et al. vs. Poaur. 
A suit on a written contract for building a house cannot be amended 
by adding thereto an account to which the written contract does not 
apply, such account being a distinct cause of action. 
The other grounds for new trial are not well taken. 


ACKSON, Justice. 


Tuomas, judge, vs. Rexsz, treasurer. 


In fixing the salary of the county judge, the first grand jury acting 


upon the subject, establishes a salary for one year only, and not for 
each year of the judicial term. Over the salary for each year, the 
grand juries of that year possess all the powers conferred by sec- 
tions 281 and 316 of the Code. Hence, where the grand jury serv- 
ing at the spring term of the court in 1877, fixed a salary of thirteen 
hundred dollars, the grand jury serving at the spring term of the 
court in 1878 could lawfully fix a salary of eight hundred dollars. 
The result would be to entitle the county judge to the former sum 
as his salary for the former year, and to the latter sum as his salary 
for the latter year. 


BLEcKLEY, Justice. 





AUGUST TERM, 1878. 


Ranew vs. Darley--Stephens vs. Smith—Findley vs. Sasser. 





Ranew vs. Darwey. 


Where on the 9th of October 1873, the plaintiff in error obtained a 
reversal of the judgment of the court below and a remittitur of that 
date was sent to him, in accordance with the practice, as the prevail- 
ing party, and was not made the judgment of the superior court 
until June term 1876, and where the superior court at the October 
term 1875 passed an order requiring the said plaintiff to establish 
copies of the original bill in equity and other papers not to be found 
in the office of the clerk of the superior court by the next term 
thereafter or the case would be dismissed, and where the case was 
dismissed at the October term 1876, and a motion at the same term 
was made to set aside the judgment of dismissal and reinstate the 
case, and the court overruled the motion : 

Held, that this court on such a question of practice with such laches 
will not control the discretion of the superior court in overruling 
the motion. 


Jackson, Justice. 


Sreruens vs. Samira. 


An open account for supplies furnished during the year 1877, to enable 
the purchaser to make his crop, and necessary for that purpose, 
having been reduced to judgment by suit, and a lien thereby c: eated, 
the subsequent setting apart to the debtor of the corn, fodder, cotton 
and cotton-seed, the produce of that year, as exempt personalty under 
the constitution and statutes of the state, did not protect the same 
from levy and sale under the judgment. According to the principle 
ruled in 7Zift vs. Newsom, 44 Ga., 600, necessary supplies for making 
the crop are to be regarded as *‘ material furnished therefor”, or in 
the nature of purchase money, and therefore outranking the exemp- 
tion right. 


Buieckiery, Justice. 


Finp.ey vs. Sasser. 


Joshua Mercer died in 1843 leaving a will by which he devised 
certain lands to his wife for life, remainder to his children, among 
them Elizabeth who intermarried with Findley in 1859. In Decem- 
ber 1866, Sasser bought the life estate of the widow and went into 
possession January 1st, 1867, and he bought of Findley the remain- 
der interest devised to Elizabeth his wife, in 1867. The widow 
died in 1876, and Elizabeth Findley applied for writ of partition to 
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have her share set apart on the ground that the right thereto was hers, 
and not her husband’s by virtue of his marital rights, under the act 
of 1866, known as ‘‘ the woman’s law:” 

Held, that the title to the remainder vested in the husband on his inter- 
marriage with Elizabeth in 1859, and that it passed legally into Sas- 
ser by the husband’s conveyance in 1867. See 25 Ga., 622; 57 Ga., 
412. 

Jackson, Justice. 


Cuerry vs. Tue Nortu & Sours Rartroap Company. 


After judgment in the superior court dismissing the action for want of 
service, and after affirmance of that judgment by this court, nothing 
remains to be done but to make the judgment of this court the judg- 
ment of that court. Leave to reinstate the case in the superior court 
for the purpose of having the defendant duly served, and then pro- 
ceeding with the action, will not be granted either before or after 
the remittitur is entered. The case on the former writ of error is re- 
ported in 59 Ga., 446. 


Buick ey, Justice. 


FiLemine vs. WHITFIELD. 
(Warner, Chief Justice, was providentially prevented from presiding in this case.] 


Where W. purchased a homestead which was set apart for a widow 
and minors out of the lands of a deceased father and husband, and 
sold to F., and where W’s title from the widow made no reference 
to homestead, and where some of the heirs at law of the deceased 
husband and father were of full age when the homestead was set 
apart, and W. recovering judgment and issuing execution thereon 
for the purchase money levied upon the land, and F. filed a bill to 
restrain its sale until the equities of all parties could be settled, al- 
leging W’s insolvency, and the cloud upon the title, and the fact that 
he had already paid the purchase money in part and was in danger 
of losing what he had already paid, and where the answer disputes 
the insolvency but shows no available property in W.: 

Held, that unless the defendant W. give good security to be judged of 
by the chancellor for indemnifying the complainant F. against all 
loss, the injunction should be granted until the hearing, and all in- 
terested be made parties and the case be tried upon its merits. 


Jackson, Justice. 
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Bryan et al. vs. Tue State or GrEorGiA. 


1. Where burglary and larceny were committed together, the prison- 
er’s possession of the stolen property (wheat) twelve days thereafter, 
if not satisfactorily explained, would be a circumstance to be con- 
sidered on his trial for the burglary. In order for the possession, 
though after such a lapse of time, to be of no weight as a fact tend- 
ing to prove guilt, it would have to beaccountedfor. The prisoner 
would not be relieved from the burden of explaining it, if he wished 
to rid himself entirely of its effect in its due connection with other 
circumstances. 

2. There was no abuse of discretion in refusing a new trial. 


BLEcKLEY, Justice. 


Frexip et al. vs. Witunenam et al. 


This court will not control the discretion of the chancellor in refusing 
to grant an injunction, and remove a cause pending at law in the 
county of Gordon to the chancery side of the court in Whitfield, 
when there has been great delay in bringing the bill and asking the 
injunction; and when the common law case consists of money 
rules pending against the sheriff of Gordon county, which are 
themselves in the nature of equitable proceedings ; and when it is 
apparent, from a consent rule agreed upon and entered on the min- 
utes of Gordon superior court by the defendants, that one case may 
decide the several issues and avoid a multiplicity of suits; and 
when the pleadings may be so framed at law, and a verdict and de- 
cree so rendered, as to do complete justice without changing the 
venue from the county where the cause is pending to another, or 
the forum from the common law to the equity side of the court. 


JACKSON, Justice, 

Jounson e¢ al. ve. Toe Strate or Grorata. 

That the prosecutor was a member of the grand jury which found the 
bill, is not good in arrest of judgment. The objection thus pre- 
sented comes too late. 

Warner, Chief Justice. 


Usry vs. Sautspury, Resprss & Co. 


1. An averment that ‘‘since the said sums became due the said Sauls- 
bury, Respess & Cv., by their agent, the said James M. Bateman, 
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have demanded payment thereof of the said Wm. Usry,” is a suffi- 
cient averment of a demand upon Usry as the owner of the crop and 
maker of the lien, the fact that he was such and that Bateman was 
the agent of the plaintiffs appearing elsewhere in the affidavit to 
foreclose the lien. 

. If it appear from the date of the judgment of foreclosure and of the 
levy, that the execution must have been issued between those two 
dates, and that every step was taken in time to foreclose and enforce 
the lien, the omission by the clerk to date the fi. fa. is not fatal to 
the case. 

. A draft signed by Wm. Usry and indorsed by him and addressed to 
Saulsbury, Respess & Co., Macon, Ga., and promising to deliver to 
them cotton enough to pay it, or in default of such delivery, to pay 
the sum specified to them, is sufficient to bind Usry as the maker 
and indorser thereof, though made payable to the order of blank— 
the blank being left unfilled with the word ‘‘ myself.” 

. A levy upon corn in February, 1874, under an execution issued upon 
the foreclosure of alien upon the crop of 1873, is sufficient, espe- 
cially when it is pointed out for levy by the defendant. 

5. The other objections made in the bill of exceptions are not true in 
fact, as appears from the record. 13 Ga., 55. 


JACKSON, Justice. 


Lien. Executions. Negotiable instruments. Levy and 
sale. Before Judge Crisp. Sumter Superior Court. Oc- 
tober Adjourned Term, 1877. 


Plaintiffs proceeded by affidavit, on February 13, 1874, 
to foreclose a merchant’s lien on the crop of Usry for 1873. 
The aftidavit stated the furnishing of the fertilizers for 
which the suit was brought; that one Bateman was the agent 
of plaintiffs, who were merchants; that defendant gave two 
written promises, and created a lien in writing on his crop 
for 1873 to secure the debts; that they have become due ; 
that “since the said sums became due, the said Saulsbury, 
Respess & Co., by their agent, the said James M. Bateman, 
have demanded payment thereof of the said Wm Usry,” ete. 

Execution issued, but appears from the record not to 
have been dated. It was levied February 21, 1874. An 
affidavit of illegality was filed. On the trial defendant 
moved to dismiss the case for want of proper allegation in 
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the affidavit as to a demand on him. ‘The motion was over- 
ruled. 

Plaintiffs tendered in evidence the execution with the in- 
dorsement of levy thereon, Defendant objected because 
the execution was not dated and was insufficient in law, and 
because the levy did not appear to be on the crop of 1873. 
It was admitted in evidence. 

Plaintiffs tendered in evidence two written instruments, 
one of them as follows, and the other differing from it only 
in amount and in not being witnessed : 


“* $222.00. Macon, Ga., March 13th, 1878. 


“On the ist day of October next, please pay to order of two 
hundred and twenty-two dollars, for value received as an advance on 
my crops to be raised the present year (including your comissions for 
the same), for the purchase of provisions and commercial manures to 
make said crop; and for the purpose of securing the payment of this 
draft at or before maturity, I hereby create a lien in your favor, with 
authority to transfer the same, on my crop of cotton and other crops 
growing and to be grown by me, or in which I have or may have any 
interest, as also on my stock of all kinds now on my plantation in 
Sumter county, consisting of . And I agree to deliver to you at 
your warehouse before the maturity of this draft a sufficiency of cotton 
to pay the same. Which cotton you are authorized to sell at your dis- 
cretion for that purpose. If I fail to pay this draft punctually at matu- 
rity, it is to bear interest from its date, and I agree to pay all costs and 
and counsel fees incurred in its collection, above obligation payable 
at my option in middling cotton at fifteen cents per pound, delivered 
in Macon, Ga. 

(Signed) “Wm. Usry. [1. s.]” 

‘*To Saulsbury, Respess & Co.. Macon, Ga.” 

Executed in the presence of E. L. Bacon. 

Indorsed on back, Wm. Usry. 


To these instruments defendant objected, among other 
reasons, because they were not such as to bind any one, being 
payable to the order of blank, indorsed by the drawer, and 
not accepted by any one. The objection was overruled, and 
the instruments admitted. 

The jury found for plaintiffs. Defendant excepted, 
and assigned each of the above rulings as error. There 
are also other objections to the above rulings stated in 





182 SUPREME COURT OF GEORGIA. 


Usry vs. Saulsbury, Respess & Co. 


the bill of exceptions, but they are not corroborated by the 
record. 


Hawkins & Hawerns for plaintiff in error. 


Gurrry & Son, for defendants. 


No opinion. The questions raised are decided in the 
head- notes. 





